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Case No. 12-1890 
U.S. ve. Karl tfrtlsshuhn 
Tried it Ludwigsburg, Germany, 11 December 1946 
Beforo an Intermediate Military Court 




1* Summary of Chargee, Pleas, Findings and Sentence. 


Karl Weisshuhn, the accused Gorman male civilian, was 
charged with wrongfully assaulting an unknown ..merican nrisonor 
of war of the then German Reich, en or about 2 November 194 *, 
near Jitchensdorf, Germany. The accused, in Person and with 
advice of counsel, plead guilty to the charge and particulars. 

Tho accused was found guilty and sentenced to imprisonment for 
three (3) yoars to commence on 23 gprll 1945. 


2. Jurisdictional Matters. 


a. It is sattled law that civilian nationals of 

ono bolllgorent nation may be tried and punished by the duly 
constituted tribunals of anoth.r belligerent nation for viola¬ 
tions of international laws governing land warfare, ’•toon a ci¬ 
vilian wrongfully assaults or beats un enemy person who has 
fallow ^is hands as a prisoner of war, it is an offense 

falling within the scope of this rule, 

b. This Intermediate Military Court was duly and 
lr.gally appointed and the charges and particulars against thiB 
accused rro prouerly referred to this court for trial by tho 
Commanding General, Seventh United States Army/W stern Milita¬ 
ry District, Germany. The required Jurisdlct'c al number of 
three (3) members of the court panel were pre c- throughout 
tho trial. The charge and particulars were served on the acctt- 
BCd prior to trial. The accused was properly represented by 
counsel and th^e defense announced ready for trial. The court 
was voBtcd with full power to try this accused for the offense 
allogod, Tho sentence was legally within the power of tho court 
to impose. 


3. Evidence Summary. 

a. Prosecution - About 1200, 2 November 1944, an 
unknown .American airman parachuted safely from a disabled air¬ 
craft. (R 3, 10, Pros. Exf. 1 , 2, 4) The airman was taken 
prisoner, put under Vehrmacht guard, and was being marched 
through Vitchensdorf. (R 3, 4, 9, 10, Pros. Exb. 1, n , 4) 

Tho accused v-as carrying a club four (4) feet long and ore and 
a half (l£) inches thick. He met the captive under tuard and, 
taking the club in both hends, struck the captive oie slew on 
tho uoper left arm or Bhoulder knocking him to th* sti'id. 

(R 4, 1C, 13 13, Pros. Exs. 1, 2, 4) The cautiv*' *• , ed 

away. There is no evidence in the file that the ia., iv. aid 
any act after s lrronder to Justify or provoke tVu« A r U.ck on 
himself. 


b. Defense - Or che dat' -1 In aucs r i.cp the r ocused 
was on bomb disposal duty. T he*’e had been an -r r 

this area an* tV accused wHt q.» his way to lazes .r.r- « ora¬ 
tor. Ho th- club to urole the orateis. (I. 3, >, 11, 

Proe, 3>. 4) T.r accused struck the captive beoau.c i.> » as ex¬ 
cited ar.d rug i z 1 j - t.V »*aid and bomb disposal duly. 

(R 3, d, J if, ’ro- . "*x. 4, Def. Ex. 1) 






The captive was not knocked down by the blow and the degree 
of Injury, If nny, did not anpeur, because the captive ooft^l- 
nuod to hold u canvas bag he hud been holding In both hands. 

(R 4, 10) •, 

4, Discussion and Opinion. 

a. The defense objected to the dossier "Intro¬ 
duced by the TJA" on the grounds It contained 11 1 moroner material 
and does not contain an accurate summary of the evidenoo," 

(R 4) The dossier Is not introduced in evidence by the Prosed* 
cutlon and is not evidence before the court. It is a summary 
of expected evidence In tho case In the nature of an opening 
statomont by defense or prosecution and has no larger force or 
offoct In the trial. The court committed no error to any sub¬ 
stantial right of the Accused In overruling the objection. 

b. There Is no reliable proof of the degree of 
injury sustained by the captive in this case and the court took 
cognisance of that fact (R 5) following a proper objection by 

tho defense. 

o. The plea of guilty standing alone would sus¬ 
tain the findings in this case. Over and above the Plea, the 
ovidonco is nmoly sufficient to sustain the findings. The trial 
was well and fairly conducted! Neither in the procedure nor in 
tho admission of evidence do any errors appear so prejudicial 
to tho accused us to offend against tho rules of fairness and 
justice applicable in Intermediate Courts. 

d. The sentence is legal and appropriate for 
tho offonBO of unjustified, unprovoked assault upon a prisoner 
of war in violation of the international rules of land warfare. 
The court imposed a sentence of confinement for three (3) years 
at such place an higher authority may direct, to commence on 
23 April 1945. Tho commencement date of tho sontence takes in¬ 
to consideration the accused's imprisonment prior to trial. 

5. Recommendations. 

It is recommended the findings and sentence 
in this case be approved. The proper order for carrying out 
this recommendation has been appended for signature of the re¬ 
viewing authority. 


/s/ La Rue Smith, Jr. 
LA HIT! SMITH, JR. 
Captain, Air Corns, 
Reviewing Officer 


I CONCUR 


/o/ C. Robert lard 
C. ROBERT } aRD 
Colonel, J GD 
Staff Judgo Ad ecate 






RESTRICTED 
heaDqjjaRters 

SEVENTH TOITED STaTES ARMY 
aPO 758 TT S aRMY 

IITTERMEDIaTE MILITaRY CO TOT ) 7 January 194S 

ORDERS NUMBER 1 ) 

Before an Intermediate Military Court appointed by the 
Commanding General, Seventh Army, which convened at Ludwlgsburg, 
Germany, on 11 December 1945, pursuant to paragraph 1, Special 
Orders Jo. 330, thle headquarters, 26 November 1945, was arraigned 
and tried: 


NaRI W1ISSHUHF 

ClLiRGE: Violation of the Laws of V'ar. 

Specification: In that Varl WEISSHUUN, a German civilian, did, 
at or noar UJTCHERSDOR?, Germany, on or about 2 November 1944, 
wrongfully commit an assault uoon an unknown member of the United 
Statos Army, who was then on uharmed, surrendered prisoner of war 
in tho custody of the then German Reich by striking him with a 
club. 

PLEaS* 

To tho specification and the Chargei Guilty. 

FINDINGS; 

Of the specification and the Charge: Guilty. 

SENTENCE• 

To bo imorisoned for a term of three years, commencing 93 
April 1945, at such place as higher authority may direct (NO 
PREVIOUS CONVICTIONS CONSIDERED). 

Tho sentence was adjudged on 11 December 1945. 


MILIT-JtY GOVERNMENT COURT 
Order on Review 

Case No. 12-1890 Order No. 1 _ 

WHEREaS F-jRL WEISSHUHN was convicted of the offense of 
wrongfully assaulting a prisoner of war, by an Intermediate Mili¬ 
tary Court in Ludwlgsburg, Germany, and sentenced to imprisonment 
for throe (3) years to commence on 23 April 1945, at such Place 
as tho reviewing authority may direct. 

aND UHEHEaS this cas 3 has now come before me by way of review 
and after due consideration and in exorcise of the powers conferred 
•upon me, I hereby order: 

THaT the findings and sentence ar ■ approved and upheld and tho 
sontonco will bo duly exeoutod. Bruchsal Prison, Bruchsal, Germany 
is designated as the Place of confinement. 


(over) 

niniciu 



iMoo Fo. 1 Hq 7th TTS «xny * 

dtd 7 January 1946 contd 

Dated Jan 7 _1946 


_/■/ Gepffrey Fey eg- 

(Signature of Reviewing i.uthorlty) 
Lieutenant General, U. S. army 
_ Commanding _ 

3Y GOKHJQ) 0? LI^’T’STnTP OSTPHLiT. J^T^S: 

JOITT M. VILUSMS 
Rrigadler General, GSC 
Chief of Staff 

OFTIOUjI 

/b/ R. a. Rleden 
R. a. RISDM 
Colonel, itGD 
acting adjutant General 


RESTRICTED 










MILITARY GOVERNMENT CQ1TRT 
Order on Review 


Caste No. 12-1890 Order No. _ 

WHEREaS KARL WEISSHUHN was convicted of the offense of 
wrongfully assaulting a prisoner of war, by an Intermediate 
Military Court in Ludwigsburg, Germany, and sentenced to im¬ 
prisonment for three (3) yearB to commence on 23 April 19*5, 
at such place as the reviewing authority may direot. 

•flNL WHEREAS this case has now come before me by way of 
review and after due consideration and in exercise of the 
powers conferred uoon me, I hereby order: 

THaT the findings and sentence are appro red. and upheld 
and tho sentence will be duly executed. Bruchsal Prison, 
Bruchsal, Germany, is designated as the place of confinement. 

Dated 7 Jan _1946 


/s/ Geoffrey Keyes _ 

(Sismature of Reviewing Authority) 


GSRICHT DER MILITaERREGIERUNG 
RevlBionsanordnung 


Strafeacho Nr. 13-1890 Vrrfuegung Nr._ 

’JOBEI KaHL WEISSHUHN wegrn der folgenden strafbaren Hand- 
lung, Angriff auf einen Kriegegefangenen, vor einem Mittleren 
Militaergericht in Ludwigsburg, Deutschland, schuldlg erkannt 
worden is und zu einer Gefaongnisstrafe fuor eino Zeit von droi 
(o) Jahron, verurteilt wird, die am 23 April 1945, an einem 
solchon Plats, wio von der Revisionsbehorde angeordnet wird, 
durch Urteil vom 11 Desember 1945, ansutreten 1st. 

UND WOBEI diose Strafsache mir sum Uebernruefen vorgelegt 
wurdo und nach entsprechender Ueberoruefung des Sachverhalts 
und in Ausuobung dor mir ueb rtragenen Befugnisse verfuege ich: 

DaSS das UntersuchungBergebnis und dor Schuldsnruch ge- 
billigt und aufrechtzuerhulten sind und die Strafe rechtmaessig 
ausgefuohrt wird. Das GefaengniB in Bruchsal, Deutschland, 
wird alB Ort der Strafverbuessung bfstimmt. 

Gegeben am 7 Jan _1946 

Ib/ Geoffrey KeyeB _ 

(Untfrschrift der nachpruef.-nden 
Behordo) 
















MILITARY OWBRNMEffi’ COURT 

Order on Review 

0»»e No. 12-0890 Order Vo.____ 

WHHRKA3 KARL WXI3SHIHN WU oonvlotod of the offe n se Of 
wrongfully assaulting a prlaomr of war, by an Dxterwdlate 
Military Court In Uehrlgahurg, Garnery, and sentenoed to la- 
priacnc*mt far throe (3) yean to onatiw on 23 April 19fc5, 

at such plooe a* thn rewiawlng authority assy direct. 


AND LERKAS thla case haa now ocme before ne by way of 
review and after due oonai deration and In exorcise of the 
posers conferred upon no, Z hereby order i 

THAI the findings and aa nt a no e are apiro eed and upheld 
and the sentence will be duly executed. Bruohaal Prison, 
Bruchs tl, Ceraaxy, is deni g utt ed as the place of oaoflanea*. 


Dated..JjBRj_l»ti_ 


fs^atSc^of^Revicnring Authority) 

c- . ... 


StrafSaobe Mr. 12-0890 Terfuegung ttr . 

VQBSI KARL WKI38HHW wagon dar fcOgmdan strafbarsa 
Handlung, Angriff auf einsa JCriegs afniypaiei, rat einea Kit t- 
lereji MilltaargBrlobt in Ludwigaburg, Deutaohland, eotmldjg 
erkarmt warden is und su einer Goftongnleatraft fuer elite 
Zelt won drei (3) Jahran, wenarteilt wird, die an 2 } April 
1 % 5 , an einan oalohen Flats, wle Ten dar fterliionebehorda 
angeordnet wird, church Urteil Ten 11 D ee aa b a r 194-3# aoee- 
treten 1st* 


IKD RQFBI dieoe StrsfSaohe air sue Uobarpruefan wry 
legt wurde und naoh entapreahendar DaberprtaefUng dee 3aohr«r- 
halta und in Aueuebung dar air uabartraganen Bafugdaea Tar- 
fuege lohi 

DA33 das QffUrauotmsvparaebnls und dar Safauldapruoh gs- 
bllligt und aufreohtsuarhaltan slnd und die Strafe ronhhaaae 
aig auagsfushrt wird. Das Qefaangnla In Bruohaal, Dautaeb 
land, wird ala Qrt dar StrafTerbuaeeung be at inert. 

Cegaben a n Jag I _ 19tJL 


T6^^H£ s 5a5=ss5r BsKards) 
















j Hiatdd, Rmt Admiral, IJI - Japan®**. 

YOSHMURA, Tsugio, Li. (jg), IJV - Japan* a*. 

KARACHI. Mnnoru, lu« IJI • Japan***. 

TASAKI. Tadaahl. lu. IJI - Japan***. 

T AH AKA, Taahlaoto. ID IJI • Japan***. 

PJlfltt, nnrt Ihta if ftffiMt 

WJRflSP (On* *p*elfl«atloa) - Jalvdt Atoll. Marshall Island* - >10-44 

flBa.MigMllttM tf TlttHI 

Three Aaerlean filers attached to th* Amd Ferae* *f th* 0. 8. A* 

InMMt Qmi tnd Otto tf Irtal 

Trial completed. 

_UI_ 

Riflt and fiifr tf Trial 

U. S. Haval Air Base, Knajaleln Island. Marshall Islands < 


12^-45. 


IASTJDA - MOL PRO (Suicide b*f*r* trl*l oonpleted) 
YOSHIMORA - OTJILTT - Death tqr hanging. 

KAIACHI - QILTT - Death by hanging. 

TASAKI • GUILTY - ten (10) years inprison—nt. 

T AH AKA - QUILTT - Death by ha*l^. 
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Xa the foregoing , mowki l:\f 14 i* aotabUohod that throe <J) *orl«an 
riiam on or ah-aA Mjtruary 1%A, >rd boon foreea to 1-euJ la tho Tielnity of 
Jolult tol-, Uareh&ll IaU.nd«, ant Am luontly booeia u«n»<i prlooMro of 
Vfip nt mdj loUivt OM »hl«h «• oot'.tli^kod tho J* two feinl "errlaon 
oroo «adu rtora i*a»or Jon and of *** dnlpnl bleuki veuda, Its* /.j routi¬ 
ne taly oq» (1) north thereafter, .°bout tho l**r *200 # «n) i* on w roa r a of mot 
'^•J ral Atouoo. Uvo throa (J) jmtImm voro token by trw* ia a omtarj a* 
the ariUlolnr inland of in*w\, mmtly shot to do»4h and Uuo> cromtAU 
Throe (3) Jo i«mh« Identified m i)nfAl«n and o fourth t<t«**tiflod oo 
auotcxtljn of tho three <J> no. le at mi 1 *ho reloaaod than in tho cantlmort, 
baltepiny tho Anorloono war- to U ax ouled, mre all oonulotdd of nunUyo 
■'a « xraLiooo.- wi# iwiowoi *. bo !^n*ed« Tho ouoturtlon ><» releooed tho 
orlaono in tho moutianere, rooo le o d * aoebmoo of Ua (10) yooro li\rieor*- 
-nt, r oor UMrol ttwade «dio, U t» olalnoi, ardor ndl tho awnwilm, 

MolMai •'ilolxlo «riop to tho trial* 

Tho Mound ecb&tted their rt In too axeodttan of tho borlMO iO • a f 
but oUIa ao a dof noc that, a* *1111 ry non of U.o Ju., moo Afire, bhOJ 
«orr- «tlr« urv • r onlem of ou^orlor a thorlty tedoh tky wt fob/ bound to 

oboy. 

The HU 1 thr; ? Ci».lo*l«« Won ohcn the eocnood *f» tried, mo nh.cn 
• od to no# rule** r’WWftLog tho trial of var or!ni;ulr -ctabUnf.od by 
hi; rm Cor me or lUlod mrs, Thooo rulet ; roe'-de th-t motion forsuant to 
tin ohIot of tho uooueed'e «u, <?: Lur or hit ,‘oorr i want, Anil net ounotltMte a 
dofonoo, but n*s> ho eonaidored in Mil* Alien of unlalv ant if tho -o rdhUa 
'eiemdnao tmt >wUeo so ro uiroo. iHUr thio rule of loo* tho o onto n tloo 
' th-> aoeiiood nov of no wU* They oiexl eonvlatad o their »» Uothrcy. 

tlv a na wfeer of the 'Utt«ry dooa not abonlvo cno of rr» omtiblUly 
f> r aota vhieh roootltoto mr orinae. nwiber of tho Slit ary io roocomiblo 
fer hlo aoto nc4 alone to hie morlor bat aloe bo the 1m at eueUm k 
3lrUlead nooiot^r* It io omontlol to tho ■ ro o on ra t: an of oieiliaad eoololy 
th-t mo;onelblllty for orlno Miould not find a ohlold In tho nm of "m 
■yam vnd honoo row*In beyond the roooh of JudioUl rovioo oithor hr oferll 
or ’’IMtary trlbvru;le* 

Tho aoouaod oro a«m. they do not oocw before tho ‘Hilary 

orris Ion olot^iod xth fuarvitooo end irotootloio a o i o r od vdm tho C«db> 
tut Ion of tho :i'tod utoo and tho hUl of UflU, a* UU17 kooiloalM 
»A0 no nndato to adojt for pul&vm tho ooeuood f o oonoa tlon of rooioooihl U4y« 
’ oil* gelde lo the -oral lou of ooolety. Tho m o u oo d etm before a tribunal 
ol«oor fbnotlun io to uotoroLno guilt or Iruaoenee af the arim ohapgA* 

Th* ac uood I’lforrwrf of tho vhm&b, raforrod fynlnot toon; they 
yymt m?rooort tJ by «mol| tlioy rrrsMitad tholr do f onoo| tho la uoo eoro 
«1 rifled and a doolei^n - ao rundemd by • 'll It ary Conli Ion* 

yJtCuel to the ahova ponarko. the jroeoollno, tl't Uaf 1 and aontmoo 
r» tho fora, why 0000 po i*;f»rod. 
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IMT A*a&r«l Ktouto UModft, Jifw— Kory, 
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Trial by unitary Cmmimim 
1 * Um 

Uantell Ialaa* 

non 
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Im Of MliaiM 



I 0. Hnbalatalu, Lt.Cdr., 
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II KMlMlliN 9 

L tmtwil, civilian 7. ID 

il I«iw&, U«(ag), UK 11, 19 
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TaugjLo ToahWa, Ii.(Jf), UK 
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49, 90 
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Im Ml, *nel#i, IJK 
TMhiwio Tanaka, mg* 

50, 

93, 94 
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97 
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1 Biopotoh 060436 Ootobar - nsaMUHIs to CiaCrsa/P<* t 

3 Dispatch 093)05 October - Cli£Fas>oa to OedtoKHIs t 

3 Dlar^Ub 030735 Dssadbsr - CoatorOlls U Ssestsl*/ 

Ssohsv 3 

4 *cs«r4 of prossedlngs, investigations of Jaluit, Majors Ni on- 

and Kwajaloln Atolls tsred 00 

5-A blapatah from Lt.Cdr. Nathan G. Finkslstoin, VS «, to 
CinCPao/f-oa requesting naaos, ranks and hoao iiMrta— 
of thro* filar* of a TV which ©raahod n«ar Jaluit 
Atoll on or about February 9, 1944 4 

5-B Dlapatah fro* CinOfM/>oa giving n*ao of idiot, in anoaor 

to }4 4 

5- C Dlapatoh frca CVi-71 - 4XTKUK BAT to Atfea, Majuro, fir¬ 

ing mom of two era* aaabsrs of TV 
4 Gold identification bmaniat 

7-A Adairal Masuria's report to Aaorloan authorities 

7- B English translation of fefelbit 7-A 

6- A Adalral Masuria*a suicide note 

8- B English translation of Ejfcibit 6-A 

94 dtatoasmt of Tsaglo Toehiwara, In English 

9- B Japan*so trw slat Ion of 94 

10- 4 Statcaont of ttaaora Kawachl, in English 

10- 6 Japanese translation of 10-1 

11- 4 Stotosoat of Tochloots Tanaka, in English 

11- 1 J apanoss translation of 11-4 

164 StaUaont of Tada*l Tasald, In English 

12- B Japans so translation of 164 
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Serial! 9149 


UNITED STATES PACIFIC FLEET 
AND PACIFIC OCEAN AREAS 
COMMANDER 

MARSHALLS GILBERTS AREA 


0 


0 

P 

T 


3 Oto«bar 1940. 


front ComoAnier Marshalle Gilbert* Aron. 

to t Conaodore B. H. Wyatt, U. 8. Mary. President Military 

Connies ion. 

Subjects Appointment of Judge Advocate te Commission. 

1. Lieutenant John A. Murphy, U. S. laval Becerra, lo hereby 

appointed Judge a vooate of the military ooanloclon ef which you are 
preeident oonvsaed by ny precept of Horeuber 12, 1940, vie* Lieutenant 
Commander B. f. O'Brien, U. S. Haval heaerre. 


W, K. h.AftRIll 








UNI USD STATES 1 1 OTIC FLEET 
AND FAQr'IC OCEAN AREAS 
Area/OC C01.fi ZANDER 

I-17-2 K/RSHUIS GI13ERTS . REA 


Serial; 9229 


6 December 1945« 


From: Commander Marshalls Gilberts Area. 

To : Commodore 3. H. VftATT, U. S. Navy, President, 

Military Commission. 

Subject: Change in membership of commission. 

1. Captain H. B. HEETY, U. S. Navy, is hereby relieved as 

a member of military comission of which you ere president convenod 
by my precept of November 3, 1945. 


W. K. H/.RP.HJ 


Authenticated: 


George Uurphy, 
Fla? Secretary. 








Area/ 00 

ns 

Serial! 


UNITED STATES PACIFIC FLEET 
AND PACIFIC OCEAN AREAS 
COMMANDER 

MARSHALLS GILBERTS AREA 


7 MO IMS 


Trmt fl—aaliar Harebells Ollterii im. 

*a I llntiuat Jam A. Rarphy, 9. f. laral Ititm, er 

llMtnut 9. P. IthMMf, V. S. laral leaerre, Jmdga 
Mnatei, Military OiuImIm, Nuihalli Mltarti Ana. 

Mjieti iftthirliiof oerreotlen la apeolfleatlea. 

1. Taa ara hereby aatherlsed amd directed la change the char* aad 
apaelfloatlaa preferred by me agalmet 

Baar Admiral Vlaakft laaala, Imperial /apameee Scry, 
liftaalaaaal (Jg) Tangle Teahlmure, Imparlal Jap ana a a Iary, 
kilp Naaerm Karachi, Imperial Japameee leery, 
kilp Tadaahl Taaaki. Imparlal Japamaae kip, amd 
Warrant Officer faahlaala Tanaka, Imparlal Japamaae Imry 

In tba fellevtag particulars! Zn ttaa tlh lima af the epeelfleallea la lha 
Oharga delete lha ward •unlawfully" amd substitute la 11a slead lha mead 
•wilfully - . 

2. Tan will aaoaa lha aapy far eaah af lha assumed la ba aarraalad 
aooerdlngly. 


William I. larrlll. 
laar Admiral. V. S. lamp, 
■andsr Marshalls CMlberts 








Aroa/01 

P13 

Serial: S148 


•n united states pacific fleet , 

1 AND PACIFIC OCEAN AREAS 
COMMANDER 

MARSHALLS GILBERTS AREA 


3 December 1946. 


From: Commander Marshalls Gilberts Area. 

To : Lieutenant John A. Murphy, U.S.N.R. , or Lleutonant W. P. 

Mahoney, U.S.N.R., Judge Advocates, Military Commission, 
Marshalls Gilberts Are'. 


Subject: Charge and Specification in the case of: 

Roar Admiral Nisuki Ma.euda, Imperial Japanese Navy, 
Lieutenant (jg) Tsugio Yoshimura, Imperial Japanese Navy, 
Ensign Mamoru Kawachi, Imperial Japanese Navy, 

Ensign Tadashl Tasaki, Imperial Japaneso Navy, and 
Warrant Officer Toshinoto Tanaka, Imperial Japaneso Navy. 

1. Tho above named men will bo tried boforo tho Military 

Commission of which you are Judge Advocate upon tho following charge and 
specification. You will notify the president of the commission accord¬ 
ingly: inform tho accused of tho date set for their trial, and summon 
all witnossos, both for tho prosecution and for tho dofeneo. 


CHARGE I 


SPECIFICATION 


In that, Nisuki Masuda, Rear Admiral, IJN, Tsugio Yoshimura, Lleutonant 
Junior Grade, IJN, Mamoru Kawachi, Ensign, IJN, T^dashi Tasaki, Ensign, 

IJN, Toshiraoto Tanaka, Warrant Officor, IJN, attached to tho military 
installation of tho Imperial Japanese Navy at Jaluit Atoll, Marshall 
Islands, and wnile so serving at said military installation of tho Im¬ 
perial Japanoso Navy at Jaluit Atoll, Marshall Islands, did, on or about 
March 10, 1944 on the Island of Alncman, Jaluit Atoll, Marsh°ll Islands, 
at a time when a state of i y^y i e^.l^ / ,tod Irtwocn tho Unitod States of Amorica 
and the Japanese Empire, uultuii'uHy, feloniously, with malice afore thought/^ ■*/ 
without Justifiable cense, and without trial or other due process, aaunlf 
and kill, by shooting and stabbing to death, three Amcrioan fliors, then 
and there attached to tho Armed Forcos of the Unitod Statos of America, 
and thon and there captured and unarmed prisoners of war in tho custody of 
tho said accused, all in violation of the dignity of the United Statos of 
Amorica, the International rules of warfaro and tho moral standards of 
civllizod society. 


Authenticated: 



W. K. HARRILL 
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Tb# aaaatadaa mm ilii w l far dlaaaaa&aa mt lha *v«m and 
apaalflaatloa. 


Tha a—la ■jaw —w< that 11 tead IIm apadAaaUaa tsi la 
daa tea and tog h aiaally aarraal te that i—aaalag authority bad baa* 
ra^aaaiad ta authorise aabatiWtlaa af ward 'dlfulljf far Ua sard 
'’unlawfully" la Uaa * af tbe apHlllalte 

Tha Jud/a adaaasta raad a latter tea tbe eaaralng atilarliy, 
prafUad aarte 1*. dlraotla« ahaa/aa la tbe e/eeifleatlaa. Tha 
judge ate ia la wsa d lr eelad by lha naaalealoa la oarraal tha original 
charge and spaclflaetlan md tha aapy la the hands mt tha aerate 
In aaaardaaaa alii tha dtreetlaae mt tha iiawdai aatharlt/. 

Tha Judge adr a aa t a aahad tha aaa ted 11 la Maar ahjaatlaa 
to sake to tha dh«rge mad epesLileetlea u aa rra a l a d. 

Raoh mt tha a teased replied la lha negative. 

Tha aaaatnalia aas alearad. 

Tha aaaalartaa «aa o / aaad. lU pertiee la lha trial sa lte d te 
tha teteaalen itennood that 11 tend tha aharaa and apadflaaH — 
la daa tea and laterally aarraal. 

Tha Jnd«a atea at a aahad If aaah af tha aacnand aara raad/ hr 

trial. 


Ha altaaaaaa aat athandaa oonnaatad with tha trial aara preenah. 

Tha dafanaa aada a plea ta tha Jariediatlaa af tha eraaisalaa* 
and an arpaaaat la eaprert ta 1U plaa # a brlaf mt didi la appteed, 
•arte "K*. 

Tha >dge a te aata replied a krlaf af ahloh la appended* Mate 

•I*. 

Tha jadga adraaata latraduoad two diepetehee appended, Mate 

ad -r. 

Tha nateaalaa aaaauaaad that tha piaa af tha aee n te aaa 
•remind. 

Tha Jadpa ateaata aahad lha aeen te If tha/ had mj tethar 
plan ta affar. 


Tha aaaaaad rapllad la tha m/VIw. 

Tha Jadpa adtteate raad tha lattar aaataladac tha aharga aad 
•poolfiliation arli Inal praflte narked "W, Oral la Kngllah, than 
in Jmpmmmmm by an interpreter, oepy praflnad — r ha d "H)*, 

Uaoh af th« aocaaad aoa arraigned mm faUaaa by tha Jadga 
ateaatai 

i. Uautaaant ( jgj Taugla Tathinura, pen hava heard tha terg* 
and apodfioatian preferred apaioat /ouj baa aay yaa ta tha spaad.fl- 
aatlon af tha onarga, ptllty ar aat auiit/» 

A. Nat guilty. 












r- 




7b* Jadfi adreoote of fared ini* ewidenoe 
H, Hi Md H. Thor* b*U« do objection, it *a* ae imti 

1* appended narked J-A, 5-D, and K. 

ft* objoutlon ru udi to tbo introduction of the** ojdwlbite i 
•VidMO*. 


16. 7* X bond /ow again prooooutloo'o otfUMt #H U **i< 

not* tho word bASUlftK BAT. Con you Ull tb* —■I—Ion *ha< 

A. Thct word 1* * garble and tho oorroat mm* *f tbo i 
tlonod b, thot 1* tho MATOIA BAT. 

Tb* Mou**d < 

Tb* wltnooo on* duly i 

A vdtnoos far th* prosecution entered and wo* duly i 
•xanlned by tho J«dg* advocate* 

1. 1. 3 tot* your am* jiao**? 

A. Jordan. 

2. ?. “b*r* 1* your hone, Jorgan? 

A. i-edyoi. 

J. 1. Luring th* laonth of T*bruor/ 1944# uk*t won yo* 

A. 1 woo worklnt for tb* Japan***. 

4. X. or* you on on la land ooU#d Leb>r daring tb* -ant* « 
Kobruory 1944 

A. Too, I mi tbar*. 

Did you during February 1944# on tb* UloaA *f Ubj*r# 
or 1 a on fli*r*v 
Too, 2 oow then. 

«bor* did you first **o tb*** thro* b wrli i t fli*r*T 
On Jinob*l. 

After an*tin*; tb* throe flier* on Jlnobel 1 eland# what 


*thot i*T 


5* 

2. 

thro* Am 

A. 

4. 

2 * 

A. 

7. 

2 * 

you da? 

A. 

B. 

2 . 

A. 

9. 

2 . 

A. 

10. 

2 * 

A. 

U. 

2 . 

A. 

12. 

2 . 

A. 

13. 

}, 


’bar* did you go wlUi th* filer a'. 
A. *• went to Klur Island. 


bat tint# «r whet day did you get book to UbJorT 

A. -V# *ont book on th* *an* day. 

that day of tb* o**k woe that! 

A. It eao o Sunday. 


>-bowt tb* niddle of February 1944 . 

•a* anyone with you while you m re with thoaa thro* < 
flier* Aron the tin* you net then on Jinabal 
A. tee, tbar* woe another nan. 


L 
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Tha quaation »u rapaatad. 

A. 1 oannot •*; b«cauaa 11 rm ndU dark am Z oould atl 
rwsayiaa anysns. 

27. )• Hwrlid jw racogniM th.t hraoalat uhlah was Jual Hmd te 
you aa lain* Mm on tha hand of om of tha filar*/ 

!• I -aw it on ana of tha fllara handa and nasi nanda* 11 M 
found ahara ihay took tba fllara prisonsr«. 

2d. 7. Haw do you roaawFiir that Ibal waa tha braaalat y»u a aw an 
tbs band of tba filar an tha day bafora, or at tha lino you saw it? 

A. Tha nasi na m i n g tha hraoalat was laying thara Mara tha/ 
hit tha Marioana and look than frlaonars and bhaaaaa tha Anarlaaa 
bad bsao waarinc that 1 ton* that balanfah la tha Anarlaaa filar. 

tijuadaad by tha m m l aaloni 

29. 1. Tou fdekad up tha braaaiat fran tha yaanil 
A. A nan asllsd Jlbka piohad 11 up. 

30. 1. !• that nan Jlbka a harahallaao ar a JapOMSS? 

A. Ha la a karahallaaa, 

)1. 1. Has Jlbka had this hraoalat in his paaaaadan srar ainaa* 

A. Taa. 

32 . 1. "/ban and undar what aa n dit l ani did you has ar raaaydaa tha 

dofaodant you ldaatlfla •, Taoaka< 

A. I know bU fran war kin* with kin. 

Hnlthwr tha Judy adraoata, tha daanssd, nar tha inhidn dn- 

airad furthar la twhai this adtraas. 


Tha altnaas said that ha had nothing fart bar la slats. 
Tha wltnaaa was duly warned and ralirad. 


A wltnaaa for tha prassentlM ontoral and nan dhly a war a . 


BnaAiwd by tha Jady advsoatst 

1. 1* SUM yoir naaa and aaaajisllaa* 

A. by nana la IWUVWtt, Rliahli I an a alrliUn allaahad la 
tba Nary an i 1 an a oaok. 


2. *)• hara war* you looalod dor lag Fabruary 1944? 

A. 1 was an tha Island salisd boyrahsray. 

3. la r >ld you haar of thraa Mario an fllara ooMag aahara at 

Jaluit at that tins/ 

A. Taa, 1 did. 


1. '. ho laid you about tha Msrioan fllara? 

A. bona natlro told na. 


5. ")• bars wars you Mao you pal this nswo 
A. 1 waa lirlnjr an noyraborapu. 

6. . hat wars you told about tha fllara/ 

A. Tha oatlrss told na that Anarloan fllara landsd on nr inland. 


i. bat inJind i 


J do not 


that? 








«. Than mat did you d•/ 

A. Than my work waa flmlabad, oo that thnm «M a ship naad 
KA1T80 ItAKU dookod on mj inland, oo 1 wont aboard «dih thro# otbor 
erow aanbors *o wo proooodod to tbo iaiaod. 


9* ;• -ho wora tho won oocoopart/ioo you* 

A* kin ad* ( and nyoolf, waning a total of throw* 

10. .. At what tliaa of tho day did you loom on thia trip? 

A. 1 holloas it wao about ol*it o'olook In tko moloi, Japan 
tino, whan wo loft. 

11. 4* .hat data waa that? 

A. 1 don't raanabor* 

12. 1. -hat waa th« purpooo of thia trip? 

A. .to want to oaptoro tho anorioan fliora. 

13. l. ufcara did jroo firot aaa tho k aarlooa mom? 

a. 1 sow than on tho inland wham tna .aariotn fllara warn 

alnoping* 

U. 1. hat U tha mi of thia inland? 

A. 1 da nat know. 

15. ?• iaa tho mm Lob Jar? 

A. 1 do not know dofinitoljr. 

16. % How lone «id thia jaaraajr taka'. 

A. Apfrortnatalp throw hours. 

17* 7. uoooribo >ot what poo did after poo arr i oad on tho inland? 

A. wo did nat dawk at tha inland Mom tha AMriM fliara warn 
aloofing hot oo wont on to tho ant inland ta tho aaa wharo tha fliara 
worn a looping, than want book on foot to tha inland 4 mm tha AMvioan 
fliara worn aloeplng. Than wa atoppod about 50 natom in IMd of tho 
heuao whom tbo Anorloou fliara warn aiooprtng and Uriiji a nation wo 
told tho Aaoiloana to glow «p thoir anaa and tha Aa wri tana did Ml 
ooaplp to our request. And Agaoowora bad a rifla with Ida oo ha 
pointod tho rifla at tha roof and firod about flow «r aia Mato. Than 
1 borrowad vh* rifla and 1 flmd two mm ohoto. Than tha throw 
AMrioan fllaro taw out with thoir hands raised with an iatoroal of 
about throw woUra between than. Than 1 ahauldarod op rifla and X 
want to tho first flior and took hi# piotol and knifo. than tha aaoaad 
f liar took tho |d itol £ row tho Isolator at hia aids aw p4atod tha 
pdatol toward m and eana toward aa. Than 1 droppotf tha ydntol of 
thi firot flior and turn owar tha flior ta a ktna da dw woo la bank of 
na and kit tho oooond fUwr with tbo bott ar op rifla* BofOM 1 bit 
tha flior with tho butt of np rifla 1 pokod bln with np hand and than 
1 uaad tha rifla at kin. Vhan bo dropfod hia piatol* Than Agaaanava 
start <d to flak up tha piatol. Than tho filar triad ta ydak op hit 
on pdatol and / gaaawara and tho flior hod o tuoslo* Than X p r ataadad 
to tho third flior and took hia piatol and knifo* 

LA. )* Yhoa M*t houtnaadV 

A. ikon wo aolloatod all thalr araa ani tlod thoir handa in 
front of than* bon wo took tho prisoner# *nd at tho aana tlna col- 
laotod thalr personal gear and brourfit than aboard tha ship. 

19. . Than wham did pau taka tha fliam? 

A* Than wo want to tho inland which 1 aana fMn, bogaraboropu. 

20. . That ia tha inland wham you warn at aU onad? 

A* Tan* 











39. 3. Did the fliers hove th«ir hands fm thoir teidi when you 
struck the*? 

A. He woe pointing his plate! at m ee X hit hi*. 

40. 3* Upon arrival at eddj, did /an give up the frlaooara at tha 

lock'/ 

A. 1 turned over the rllara to the truck - the pa race 4» wat 
In tha truok. 

41. 3. Did you *v«r aoa then again? 

A. Ho, I di 1 not. 

42. 3. hot ever? 

A. Hat avar. 

43. 3* «hjr oara you, aa a civilian, la charge of tha oapturo of 
thaaa jrleeoere? 

A. It oaa baoauaa 1 had tha rifle at flrut hut 1 aoa not la 
charge, 1 Ju*t happened to have tha rifle. 

44* la »ha oaa ia charge'/ 

A* habady aoa In charge ahon aa oapturad than. Mo oara all af 
tha saaa rank but «o got order# froa the eapiata af the ddy, Uatau- 
aoto. But aa oara all af tha aoaa rank and nobody uae in durp ahon 
aa oapturad than. 

45. 1. Hoe many wore there? 

A. Throe of no. 

46. 1. Haro tha othor too oiviliaiioY 

A. Too, oivlliana attached oaaa aa no. 

47. 4. hero did pea get the rifle? 

A. It belonged to Agaoouoro, ana of Uio eiviliono. 

4S. 3. How oara the eivillaae draaaod? 

The Judge advocate objected to thaaa question on tha ground 
they oara laoaterlel and irrelevant. 

The conuieai an replied. 

Th» oonaiaaftM announced that tha ohjaotian oaa auatainad. 
.■coined by tha Judge advocate' 

49. 3. -bet oaa the approximate date you picked thaaa fllere up 

and brought than to oidj'/ 

A. In 1944, about the Biddle af February. 

Neither the Judge advocate, the aoouwad, nor tha ooMdaaian 
doeiro further to exanine the aitnaaa. 

The aitnaaa sold that ha had nothing further to etcto. 

The witness oaa duly oarnad and retired. 

Tha oonadsulon than at 111 JO took a roc oaa until I 13 O p.n.. 
at ahioh tine It raoonvonod. 


;*raoanti 






The Jud go Ktocete in trod (load Hobart w. Barrett, 8CU/a, a* an 
additional report «r. Ho woe daly ntrn. 

A wltoeae for tho proooootioB entered and u* duly Morn. 


1. 1* SUto your mm, rook, and your dutlee. 

A. 1 an U. (eg) Kenlohl Iwanaol, in tha Japonooa Hairy, attached 
to Head<hiartere» 

2. 1, war# you stationed on Jalu&t Atoll in Jaaury, fokruary, and 
Uaroh of 1944? 

A. Too, 

3« ^ If you reeopda* any of the iadiooUd dofondanta, atata aa U 

uhon? 

A. Thio la U# (Jg) Toahlntra. 

A. Thla la &aal*i KohmHI. 

A. Thla la &aui«» Taeakl. 

A. Thla la warrant Offloor Tanaka. 

4. 1* nhoro did you know thaoo nan? 

A, At Jaluit. 

5. 2* Harly la 1944* did you soo throo An uria a n flloro an UMJ 
lalandT 


6. 1* what waa tho oooaolao for your seeing then? 

A. I waa Interrogating tha throo flloro* 

7* I* "boro uoro tho flloro hold? 

A* Thoy were guard*d by tha Hairy. 

8. 1* ffhara on Uldj Xaland oora tho fUara haldT 

A, It vaa at Air t oroa Headquarter*. 

9. 1. How many tiaaa did you interrogate tha fliora? 

A. 1 lntorrogatod tha jfllara about alx or aaoon tiaaa. 

10. 1* than mi the first tin* you lAtarrogetod tha flier? 

A. Z don't reanaber tho aotual data, but 1 ronaahor tho date thoy 
arrived, 

U. 1* About wh#t data? 

A. It ma about tha 10th of February. 

12 . 1 * hat year? 

A. 1944. 

13. 1. Old you us* an interpreter during tho#* interrogation*? 

A. Tea. 

14. 1. who «oa tha interpreter? 

A. Master igt. Akanotau. 

15 . 1. la tha course of the inter rogatlone, uho waa present beaiJea 
you and Matter 8ft. Akanatau? 













35* ware the filer* given • trial, te your knowledge, before the/ 
were * a* exited' 

A* That, 1 do net know* 

36. 1. At whose direction 414 you meet ion theee fliers? 

A. B/ the Atoll Cownder's orders. 

37* 1. Thst vess the Adelrel? 

A. Im, Rost ^deirel. 

34. 1. To did you report the results of your investigation? 

A. I reported it to the A<fcdrel. 

39* 1. what we* the general slow of the flier* in point of view of 
health during tbs investigation? 

A. They were normal. 

40. 1. Do you know what officer had charge of the guards? 

A. 1 rewwhber the officer in charge ef the gtarde was it. TaaMoa. 

a. a* ffss that warrant Officer Tanaka, the defendant in this sms? 

A. He wee s different person. 

42. 1. Did he fc eve an assistant? 

A. The assistant to the officer in oharge of the gurds was 
Knaigp Tssaki. 

43. 9# Has that dnaign Tasaki, the defendant is this ease? 

A. Tee. 

44. 1. Tou say that you heard these flier* wars executed, Shot is 
the basis for your knowledge? 

A, than 1 wont to take s report to the Adairal # at tho and of 
the report the /.dnlrol node to the 4th Fleet, stationed at Truk, he 
noted an the report that the American fliers were hilled in an sir 
raid. 

45* 1* that report were you asking to tho Achdral at this tins? 

A. The report Z ni asking was a battle report to the Afeirel. 
whenever there is an aotlon or battle going, wo wake a report to the 
4th Fleet sod tho Adnlrel node this note at the end ef the ante. 

46* 1. Who wee making the report, you er the Ad^rol? 

A. The main points were always written by the Adelrel on the 
blackboard and I copied this and entered on the die pet oh and Nit 
it on. 

47. 9. Abet was tho date you saw this on the report to Truk? 

A. 1 don't remember. 

40. 9. Tou stated that you hoard the fliers ware cam cm tad. where 
did you hoar this? 

A. In tho Command ?ost. 

49. 7* And whs*? 

A. 2 don't rsmoabar the dote. 

90. ). >hat wee the date with relationship to tho am*out!on? 

A. It was am the following day, or two or throe days later. 

51. •. Yes that time whan you heard about the emsaction before or 

after you had seen the report to Truk? 

A. It was Ufarc the Admiral made the report to Truk that I 
heard about the emeoutioa. 

- 13 - 












52 . 5 . ho told you about tha saaeutloo of tho Aatrlaui flloroT 
A. Tho Atfedrol. 

53. 9* At tho uaaoand Foot? 

A. Taa. 

54. ••ho did you hoar sassutad tha flloroT 
A. At that tins, 1 did oat boar. 

55* 9. didn't tho Ajfalral toll you aha hod dona tha oaoaoutloo? 
A. No. 

56. 9. Oaring thoao lntarrogatlona, wara tha prlaooura arood? 

A. Thay ooro not arood. 

57. 1. Did you loam tha naaaa a t tha athar taa fl ia r aT 
A. I hoard than, but 1 don't naobar. 

M. 9. 1/ 1 told you tho following naoa, would that rooaU any 

59. 9. baronV 

A. No. 


60. 1. Ballsy? 


61. 9. Naoa you mr hoard of a trial bslag aooardad an Aoorioan 

flior an Jaloit? 

A. Z did not hoar anything Ilka that. 


Tha aeouaod objootod to tho qoostlon an tha pound that it aaa 
han r aay. 


Tha ooooidaiou aanounood that tha ah>otioo aaa nat auotainad. 


62. 9. than tha tdolral told you that tha *aariean flioro hod haon 

•naoutod, toll ua tho elreuwstonooa andor ohiah bo nado that otatanaatT 
A. awory day, idian «a haro notion, aa aaad a battlo rspart to 
tha 4th rioot at Truk. Tha ropart alaoyo hoa tha nunbor of am, 
oaaualtioo, food situation, and all tha ainor datalla and ovorythlag 
that oonoorna tho battlo. Than 1 eanaolidato all tha dotaila and in- 
foroatian, and although 1 don't ronaobar tha actual dado, J brought it 
to tha Agairol. At that tlao, tho Aftdral ooid ao omsutod tha throa 
flior a and aoid lot us put it on tha roport and ho hftnsolf nado tha 
no to on tha roport. 

63* >• Did tha Adniral glvo any roaaon to you for tha aaooutian of 

thaoa moral 
A. No. 

64. 9. Did ho oay anything furthor about tho oasautlon of thoao flloroT 
A. No. 

65. 9. Could an aaaeutlon of anybody on that atoll havo baan oarrlad 
out without an or-isr frco tho Adalral? 

A. 1 ballarc that it oould not without tha A<*drol's ordaro. 

66. 9. Aa far aa you know, oould a trial harra boon gluon to thoao 
flioro? 

A. 1 did not hoar ahathar or nat thay had a trial or net. 

67. 2. 'Oil, oould a trial harva takon plaoa without jraur knowlodgaT 
A. Taa. 











* 




ttoauined by the ooMdaeloni 

S3. 2. Did you iosop a dally leg? 

A. Tee. 

84. 1. ‘that antrioa aara aada coaoerning Up Aatrim prisoner*? 

A. 1 do not r—oabor tha exact ward*, bat 1 ronoubor noting a 

nota that thay aara killed la ia air raid. 

85. •'hat other entries bafera that aatry about being Idllad ia aa 
air raid? 

A. I notad tha arrival af tha Aaerlean fliaro, and about interro¬ 
gation, and th« interrogation report, and that la about all. 

*• ?• Anything about a trial? 

A. bo. 

97. 9. At that tine, did you baap a yiaaul diary? 

A. bo. 

*t. 1. since thara »aa no aatry aado partaiaiag U a trial, is it 
not roaaanabla that no trial oaa aotaally bald? 

A. 1 bo liars thara aaa na trial. 

§9. 1. so far m joa know, than aa trial ana bold? 

A. 1 did not hoar anything About a trial* 

90. 3. Old tha A Astral iaauo orders through Jftu? 

A. mat ordaro? 

91. *1. Ally erdsvc? 

A. bo, bo did not. 

92. 1. mo did ho laaao tho ordoru far tho uaartiia thrao#? 

A. 1 don't knou. 

boithor tho judga advooatu, tha aoaaaad, nar tha aa—inotaa da* 

sirod furthor to oauUno this witness. 

Tb« uitooaa Mid that ha had nothing farthar to atata. 

Tha «itnMi was duly uumad and vithdrou. 

A witness for tho prosecution untorud and uaa duly auara. 

xanin« l by th« Jud«o adrooaUi 

1. ?• Statu jour naaw. 

A. laanu Ahanatau. 

2. T. '?aro you attaohod to tho Japanese A rood Faroes during tho 
months of January, Pobruory, and March, 19At? 

A. Yaa. 

3. 3. there ooro you stationed? 

A. X oaa in tho North Sector in Jaluit. 

A. 2. Nary or Any? 

A. Army. 

5. >. hat aero tour duties during tho non tha of Pobruory and Maroh, 

194A? 

A. X woo Liliaon Of floor, bo two an tho Platoon and coupon/* 

6. )• hid you per fora such dutiaa as interpreting during tho aontho 
of Pobruory and l aroh, 19U? 

A. Yoa. 




7. 7* Direeting your attention to the aouueed, eteU U the aourt 
whether or not 70 a reoognlae an/ of than and if ao, pin ana identify than* 

A. Thio la arrant Offloar Tanaka. 

A. This la deign Teaakl. 

A* Thia ia It* YoshUnre. 

A. Thia la I laljp kaweahl. 

8 . 7* Naa arrant nfflaer Tanaka on Jalalt A tall or nldj I aland 
during the nan the of January, February, and Uareh, 1944' 

A. Tea. 

9. 7* Do you knew what hie duUte 00 fiaddj Inland at that tine weiwT 
a. Be waa FaymasUr. 

10 . 1 * -hat unit naa ha atUehad to? 

A. Ha waa atUohad to tted Inal Garrison Unit* 

11. 2* A» to the accused, Koslgn Taaald, aan yaw atata whether ha ana 

on fiuldj Inland during the nontha of February and Uareh, 1944? 

A. 1 don’t know ahaut it. 

12. 2* iiid you aaa tnalpi Taeakl on fcaddj Island during tha nantha 
of February and Uareh, 1944? 

km 1 do not renonbar. 

23. 1. Aa to th« defendant, tael* Kanoohl, nan ha on InUj Ioland 

during February and Uareh, 1*44? 
km X da not know. 

14. 1. Aa to Um YaabAnara, did yen aaa Ida m mUJ Zaland daring 
tho nontha of February and Uareh, 1144? 

A* 1 do not know. 

15• 2# ’hare hare you aeon Lt. Yoahlnara before? 

A. 1 did not in hin. 

16. 7. You haw* oeeer oaan Lt. Yoahinra bafora today in oaurtT 
A. hen 2 04 as bora ia whan 1 aaw hin. 

17. 2* airing February or Mar oh, 19 U, did you aao Urea Aaariaan 
fllore an tha 1 aland of Jddj? 

km Yaa. 

18. 7. ihan waa the first Una you first aaw the Uvea Anarloan fliers 

on i-addj? 

A. It waa at tho beginning of February, 1944. 

19. 2. Did you afar talk to tha ^noriean filers' 

A* Yaa* 

20. 7* Da you know haw soon you talked to tha Anarloan fliers of Ur 
they a ana to ftddj? 

A. 1 think lt was the day tha throe Anarloan fliers sane to SMdj. 

21. 7* hat waa the purpose of your oenfaraeUon or talking with tha 
Anarloan fliers? 

km hen the officer interrogated then, 1 acted aa an interpreter. 

22. 7 . Hew aany tinea did you serve aa Interpreter during the interro¬ 
gation of the file re? 

A* It waa saferal tinea. 
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55* 7. "ere their Lngliah w good and a* fluent u /ours? 

A. Th. 

$6. Q. Teu Mrs th* interpreter at various interrogation*? 

A« Tea, 1 acted sa interpreter over thas* thra* Aneriaan filar*. 

57. ?• You did all th* offlolal interpreting for th* Aaarioano into 
Japan***? 

A. About th*** ttws* Anerloan flier*, Z aotsd as interpreter. 

58. ?• Uh/ Mrs /ou **looted for interpreter, If /m know? 

A. 1 do not know th* rMSh 

59. 1. v**r* other inter prater* u**d at tine* ar did /su d* all *f it? 
A. I do not know. 

40. 1. *hen war* th* Ansrioan fllsrs aatlfUd they t* bs 
*M anted? 

A. 1 did not. 

61. ?. You did not tfist? 

A. I did not notif/. 

42. Q. Didn't an/body t«ll th«n? 

A. Z do not know. 

43. 1. Did they war remark to you about their fat*? 

A. Ko. 

44* 1. In all th* interpreting that you aid, war* th*y «f*r 
threatened? 

A. Never. 

65* 7. Jar* th*> triad? 

A. Newer. 

44. 1. Dee crib* the Mund in the h*«d *f on* of the friSMor*. 

A. So far a* 1 reneeber, it was on th* ri#t olds *f th* head, 
alitfitly wounded, and when I saw him, he wn* around the hood bandage d . 

47. 1. that oauaed th* wound? 

A. 1 don't know, 

64. 3. hat was the method of execution? 

A, 1 don't know. 

The wit no* a said be had nothing further to etat*. 

The »dtn**s was duly warned and withdrew. 

The coredseton then, at 300 p.*., adjourned until 9*00 am. 
Saturday, 0 December 1H5* 










agCOW) DAY 


U« 8. Naval Mr Im«, 
Kwajalain Island, 

Kvsjalala Atall, 

Mar Mull ialanda. 

Saturday, Da annber «, 1H5. 

Tha oonaiaeion net at 9<00 a«a« 

Prsaanti 

Connodors B. H. Wyatt, USB, 

Captain C. C. Champion, Jr., USB, 

Captain J. R. Woiaaor, USX, 

Colanal Thoaaa P. Joyaa, Inf., 

Caanandsr WilLlaa W. Nhlts, DSR, 

Uautaaant Colanal Basil P. C so par, PA, 

Uautanant John A. Murphy, USM, and 

Lloutanaat 41111 m P. M ahorap, USMi, as Jtod«s Adosaa t ao. 

KdMn A. Balsa, n/s, U. 8. Naval Rsasrts, rspartar, 

Rotari tf. Barrstt, SKPl/o, U. 8. Baral Rasarr a, rsjportsr. 

Bash of tha aocusod and Ids oounssl. 


A sltaaas far tha fgtM Milan antarsd and was < 


1. 1. stata pour aana, paw rata and <fcty atatianT 

A. Bp nana la Ml SURA, Kanahalj 1 an a aaparlar private In tea 
Japaoaaa Ampf 1 an attaatsd to tha Sahara Balt. 


a. 1. Bars you statlsnsd at Jalult Atall, taddj Island la Pstmarp 
and Marsh 1944? 

A. Dm, X ms. 

3. Q# What ssrs you* dutlas at laddj? 

A. X saa a driver. 

4. a. And share vara you attached as a driver? 

A. I vaa attaohsd to tha hoadquartera sf tha Basal Oarrlaan Parsa. 

9. 1. %s laauad you tha ordara to gs out an trips? 

A. 2 vaa tha haad of tha drivers. 


6. 1. What officara laauad you ordars to naka tha various trips? 

A. Tha ordara cans fron tha Ravy Headquarters. 

7* 1. Did you tvar hatva oooaalon to drlva aana Anarloan fliars? 

A. Taa, I bars. 

8. 1. And fron ahon did tha ordsr oona to dBiva tha fliars? 

A. At that tlna ha vaa a warrant off! car, hi a nana la Savashl. 


9. 1. that vaa tha approximate data you vara ordered to drlva tha 

Anarloan fliara? 

A. It vaa about tha alddla of Mar oh. 


10. 

i. 


A. 

11. 

i. 


A. 

12. 

h 

rare 

to 


A. 


What year? 
1944. 


What tlna of tha dap or nlcht did you r«coirs this ardor? 
da vara also ping, ao it vaa about nine o'clock In tha nl#>t. 

Did you know at tha tlna yvu rsoslvsd the ordara that you 
drive tha Anarloan fliara? 

1 did not know than. 


\ 


\ 
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• Q. Tell oa Ju*t ofcat happened after you received tha order? 

A« "hen I mi aleepdng • n wa pr cut, Buying to drive * ear 
to tho front of headquarter#, and thla la uouallj tho routine in rtioh 
m ware ordorad to fo to verloaa place#, • noaoanga r alii ooata fraa 
ha ad quarto re telling ua to go to auofa and auoh a plaoo. then 1 atartod 
tho engine 1 want la front of bead<»artero and warrant of floor Kaweahi 
waa already than. I told hia that I raoaiwad a call by aoaoongar to 
brine • to hotiquartora and than Warrant Of ilow Kaweahi told m 
that ha paroonalljr wont to tho aotor pool to ardor thla oar, and that 
waa tha fir at tine 1 know that Warraot Officer Kanaohl aana down per- 
sonally to gat thla oar. 

U* )« "ho olao did you aoo at that wlalt to Nary Headcpartera? 

A. Whan Z waa talking to Warrant Offloor Kawaohi, Warrant Offloor 
Toahioura and Patty Offloor Tanaka oom. 

15* Thao what happened? 

A. Than ••'arrant Offloor Yoahiomra cane In tha front and a at with 
aa and tho othar warrant Offloor Kowoahl, and Patty Offlaor Tenete 
roda la tha book of tho trwok and I waa told to go to tho Air Poroa 
Headqeartara. 

16. 1. Kara thaao offloaro that gat an tha track with yew omedT 
A. Z m oanhar that Warrant Of floor Kowoahl ant warrant Offloor 

Yoahftwra had thalr oworda and platolo. And 1 kUora Potty Offloar 
Tanaka juet had a piatol. 

17. Q. Tall what happanad ahan yaw got to tha Air Karoo HoadqwartorwT 

A. 1 waa told to wait a idiila haro and X waited far abort 13 ar 

15 oAnrtoa. Than tha Urn offloaro wont doon and wnat into tho Air 
Poroa Headquarters. And aftar X waltad abort If nloataa, aa X otahod 
bafara, they o*ne aat rttb throe Aaarloaa prisoners. 

It. Q. Ware tha thrao Aaarloaa prisoner#' hand* t&od aa they aaaa aatT 
A. X was fitting in tha driver'# aoat and X turned ay head 
around and looted book and 1 doflnltaly ronanter thalr hands waro tlad. 

19* q. Front or book? 

A. Z bailor* It was tlad In tha front. 

20. 1. fore thoj blindfolded? 

A. X bailors they ware not blindfolded. 

21. 2. .ora they being assisted in walking to tho truck? 

A. No, they waro an thalr an power. 

22. 2. Bore tho guards ■oaoopaajrlng tha fliara? 

A. No, no guarda wore there, Juet tha throe off&ooro that want 
to gat than. 

23* 1. Then what huppeoed? 

A. Then tho prlaonora ware loaded on the book of tho truck and 
./arrant Offloor Kanaohl and Patty Offloar Tanaka gat on tha book of 
tha truck and arrant Offloar Yoahlmra redo In tho front rtth no. 

26. 2. And than in shot direction did you proceed? 

A. Than <arrant Offloor Yoahiwur* told no to proceed to tho 
oonctory, oo I proceeded to tho ocnrtcry. 

2$. a. hero la the oonctory looetad In relation to EnldJ 1 aland? 

A. southeast. 

26. 1, And how far fro* CodLdj Air Poroa Headquarter# to tho aanotory? 

A. ApproxUately five klloo. 

2?. q. no you know tho none of tho ialand on riiioh the faveyard la 
situated' 










A. 1 know that ths next island to EaUJ lo AinanSn bat 1 don't 

know tho nui of tho other. 

2d. 7. 'hare is tho graveyard, KuldJ oar Ain—on? 

A. X think it la Ai n—on . 

29. 7. What happened whon you arrived at th» graveyard? 

A. I «as told to otop tho truok 100 —tore ahood of tha Savo¬ 
yard and at that point everybody want off tho truok. 

30. Q. Mho told you to otop tho trade? 

A. /arrant Of floor Yoohlnuro. 

31# 1. Continue. 

A. Than wher. everybody wont off Warrant Of floor Teohlnura told 
ao to torn tho truok around ao Z Mould bo footing tho art final direction 
in which 1 com. 

32. 1. Did ho toll you anything olooT 

A. Ha told no that "you would hoar tha oomwI of firing and thorn 
would probably bo o 08 truok pa awing la tar bat don't lot tho OB truok 
paaa until you hoar tha aooad of firing". 

33* 1. Did ho toll you why tho OB truok would ooa»? 

A. I hoard that thay woro bringing oooo imlpiwil far burial. 

34. 4. Than what happaaad? After tho oaooatlonom and prioonoro 

loft tho truok? 

A. Than I turned tho truok around and about 100 aotoro from tho 
Savoyard and whlla Z waa waiting for about 1$ ndnutoo Z hoard about 
fivo or oix ohota. 

35. 2. About how far would you say you woro firoa whore tho rtiata aero 
find? 

A, Zt la loao than 100 noters, X ballon. 

36* 1. Did you n« any aotivlty at thla spot? 

A. ho. X could not so# anything because between no and tha |im 
yard there waa a lot of Jungle and buohoo and 1 couldn't ooo o thing. 

37. 7. About what tins waa it whon you hoard tho shots? 

A. 1 an not sure but 1 think about tan o'olook. 

38. 7. Tan pou? 

A. Tea, at night. It io tho sane tins we use an Jalmlt. 

39. 1. What happened after yea heard the shota fired? 

A. Zamodiatal7 after X heard the firing of the shots tho con¬ 
struction workers truok arrived. Because 1 hoard tho flue or six shots, 
I passed the construction truck without stopping than. 

40. 1. Do you naan you lot then paaa? 

A. Too. Because 1 heard the sound of tho firing. 

41. 7. -bat happened after the truok peaoed? 

A. 1 stood on the road and I waa watohlng, and usua l ly *i«n a 
truck goes throng the graveyard thay go through tha roar and and as 
the truck was attempting to go into tho graveyard through the roar 
end, 1 saw the this# of floors ooan out. 

42. 7. By tho Uroe officers, do you naan Yoahlnura, Kswaohi and 
Tanaka? 

A. Tas, they wore the ones that oana out Aron tho grave yard. 









A3. 3. 1 Kill indioate to you tha four defendants la this oeoe and 

ask you if /ou can idantif y than? 

The defense objected on the ground* that tho q oootlm «u not • 
proper or*. Tho judge advocate withdrew tho <peetlon. 

44. 3. r>© you not!oo thoeo throe offleeiw that you ere talking about 
in the graveyard, present in tho ooortrem? 

A, Toe, 1 o*a. 

43* 1. dould you point than out to the court? 

A. (Indicating Ten ax a) At that tine he one Potty Offioor Taaahaj 
(ladioating KamohiJ He wee warrant Offloer Keweohij (Indio a ting 
Teohianre) He vac varrant Officer Toohlnuro, 

44. 3. Who ia the fourth aoo? 

A. He ie a nan oalLed Taeakl. 

47. 3. Xhat euro hi* dutioo on the inland? 

A* That 1 do not knew, beoenoe 1 on in the Amy. 

48. 3. Are the flret thro* offlooro you Indicated the effioer* that 
were on tho truck with you that night at the groveyurdT 

A. Too. 

49. 3. boa Kneign Taeakl an loddj at thia tine? 

A. Tea, X aaw hi* faoa a couple of tlneo. 

$0. 3. '-are there any other officer* or non prooont ot tho opot Macro 
you hoard tho ehota, whan you beard the efMto? 

A. Ho, I waa the only one there. 

51. 3. iMa tho execution carried out secretly? 

A. Too. 

52. 3. /hat happened after the three offioor* returned firm the trade? 
A. The throe officere were talking to the construction workers 

truck at tho entrance to the graveyard. 

53* 3* Then what happened? 

A, They com back to ay truck and they told oo to f» back to tho 
head quarter* of the garrison force. 

$4. 3. foo gave you tha order to go back to hoa d^ia r ta re? 

A. 1 do not remonbor whether it waa .arrant Officer ICamohi or 
arrant Offioor Toahianro Mio gave n* the order to g» back to tho Havel 

Headquarters. 

Tha aocuaad aoved that the part of tha anawor specif yin* name 
be stricken because tha witness does not renew bar. 

Th* judge advocate replied. 

The ooaniasion announced that the objection m a overruled. 

55* Q* Oo book to tho point where the burial party not the three 
officer# oowing out of tho f'ovoyord. Did you hoar (ho oonvoroation 
that took plae# at that tine? 

A. Ho 1 could not hoar what they ware talking about but 1 oauld 
aa* they were in conversation. 

54. 3* On the way back firm tha graveyard in tho truck, did you 
resolve any order frow any of tho officer# in the truck? 

A. i hat kind of order? 
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57. % *ao anythin* snntloned about divulging ah at wont on that 

night? 

A. Ho. 

56* 3. Ho of Hoar told you to keep the thing aoarot? 

▲. -Han I reached tha Moral Garrlsan J4eod<|ecrtere and ah an tha 
of firara were about to alight from tha truok, war rant Of floor Koauahi 
and Tarrant Officer Toahisura told aa not to talk about tfaia nesting 

to anybody. 

59. 3. Did they tall you Juat what want m at tha grevoyard? 

A. Ho. 

60. -J, Than what erdara did you receive whan you gat book to haad- 
quartora? 

A. They told aa not to talk about tenitfd'a happening tad thay 

loft, 00 1 took tha truck book and want to bad* 

61. 3. Did you naka a raport to anyone? 

A. No. 

62. % Did you ever aaa tha Aaarioaa fliora again after that trip? 

A. Ho. 

63. 3. "hen tha J tp aaoaa affloara got book to Hood/purtavw whore you 
loft than off, whoro did Uioy go? 

A. Tho no tor pool waa on ooo aid# of the road and tha Moral 
Garrison Foroa on tha other aids and aa 1 loft thay rat in tha Moral 
Garrison Foroa direction, aa 1 don't know whore thay wood. 

Croaa-axaninad by tho eoouaedi 

64* 3. -bon you piohad up tho fllero an your truck, Ad you knew if 
they ware to bs executed? 

A. /ban 1 fdekad op tho fliers at tho Air Faroe Hsad<gaartara and 
whan thay told aa to go to tha sanatory, than 1 Um# 4 to ayoolf thay 
ware going to be executed. 

65. 3. 'ho told you thay wars going to bo taken to tho a—I try*? 

A, errant Officer Teohlwura. 

66. 3. /bat alas did ha tcU you? 

A. Nothing else. 

67. 3. *as naign Taaald present whan you jdlakad up tho fliora7 

A. No. 

66. 3* Did you at any tine that night, or in any connection ldth 

activities that night, aaa Snaigi Taaald? 

A. You oMan that night. 

69. 3. That night. 

A. Ho, A did not. 

70. 3. Who wos la charge of tha personnel who ploksd up tha fliers 
and drove out with you towards your destination? 

A. 1 thought ha waa Horrent Officer Toahlaura, 

71. . hat node you think that the proceedings vara secret? 

a. 1 did not think deeply of tha natter but whan thay told no 
net to talk about 1 prearaed It waa secret. 

72. tore you told why you wore not to talk about tha natterv 

A. No. 
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ixasdnad bj th« ooeiaissionf 


73. Q. **a th*r« any plage In th* ceaatery area where too threw 
filers could have boon imprisoned or put under guard? 

A. Thar* la nothing Hi* that in th* oewetery. 

74. 1. l’id all oi‘ th* Japanese p*r*onn*l who proceeded to th* oawe- 
tery area with the thro* Uiera return to th* truck? 

A. T*a. 

7$. 7* bid they bring back any of th* American fli*ra? 

A« Mo. 

76. Q. W*r* you told before th* party of Japan*** and srleoner* loft 
for th* graveyard that you could expect to h*ar firing? 

A. Ko aaid there will b* a aound of firing, no until than da net 
lat any truck paaa. 

77. 1. vrae the CB truck which arrived where your truck «** at the 
tine of th* firing atill in the sanatory when yen left to return to 
headquarters? 

A. 1 do not know whether or not the ceoatruetlon worker* truck 
renaioed there beoaua* after th* offloere ear* talking with the esw- 
etruotlon worker* they oane beck to ay truck and want book to Maval 
Headquartera. 

78. 3. Think carefully. Describe to th# oourt nil the mail toad 
you heard in addition to the gunfire? 

A. Th* wind «a* blowing Aron th* ocean aide to the 1 agenn aide. 
The *eund of the rifle fire was vary distinct and 1 do net r*weaker 
hearing any other sound. 

79. 1. Mo other sound at all? 

A. Juat the firing of too ahota. 

80. 3. How close wore you to too CB truck? 

A. It ia about 100 aster*, booauao 1 waa standing toers X first 

stepped th* truck and turned around. 

81. 3. .ere you n*ver closer than 100 waters to.to# CB track? 

' A. 1 was always by ny truck. 

82. 7. Old you see what waa in the CB truck? 

A. 1 saw luwber piled in back of the truok. 

83• 7. Old you aas any tools? Shovels, spades, eto.? 

A. 1 did not pey too wich aloe* attention. 1 eew a pile of 
luwbor and son* own sitting on it. 

84. 3. You testified that th* ahota war# dear and sharp. How aaay 
ahota wore firod? 

A. foil, 1 did not count every shot but 1 definitely member 
five or six. 

85* Singly, or in groups? 

A. Singly. They wore dose toother. 

86. 'i. Did It. Yosniaura tall you why too GB truok was cowing? 
n. ko, ho did not toll a* th* reason. 

Kecroee-exawined by the aecusodi 

87. . You have previously stated that you hoard the CB truok was 
cowing for a burial' 

A. Yes, I said that warrant Officer Yoehiwur* told we that there 
would b* a CB truck cowing along with equipwoot for a burial. 









00. 3, that kind of shots did you ha or that night* dare thay rifle 

or pistol shots* 

A. It was & pistol ah«t because thara would bo bo roMOti ohy 1 
should hoar rlfla shot*. 

69. Do you know thay woro pistol shots or wars you Just guessing 
at it? 

A. Thara is a differ enoe botaooa a sound of a rlflo shot and a 

pistol shot. In tho pistol tho sound will bo softer. 

90. 1. At any time during tha avanto of tho evening did you oao any 
award out of its scabbard? 

A. 2 could not aoo anything booouoo bs to son as and tho sanatory 

was s lot of buahoa and things 11 ka that* 

91. Q« At any tins, froa tha tins you loft with tho prisonara Xton 
tha aotor pool until you got book, did you ooo any award out of its 
scabbard? 

A. bo, 1 did not. 

92. 1. -hen tho throa dofondsnU who you tostiflod wars st tho tOMO- 
tary roturnod fro* tha cenotery to tho truok, woo there any nod, Mood 
or othor stains on thoir clothing? 

A. 1 did not pay any particular Intorsat in sush dotails and 1 
didn't think thara was anything wrong. 


Haithor tha aocuaed, tha Judgs advocate, nsr tha is—issiw Oasi r wd 

furthor to essoins tha wltnsso. 

Tho witness said that ho had nothin/ furthor to wWbs. 

Tho witnaaa was duly waraod and withdrow. 

Tho r a core of proceedings of tho first day of tho trial woo rood 
and approved. 

A utnau for 

1. 3, Stato your 
A. -‘hlgso X1TO. 

2. 'i, Mara yoc attached to tha Japonooo daring tho snathe of 
February and Uarc.1, 1944? 

A. Tas. 

3. 1. Mharo were you stationed during February and barah, 1944? 

A. I ,.os at 2nidJ. 

4. )• hioh branoh of tha service were you attached to? 

A. Navy. 

5. Is hat wera your dutiee during tha month# of February and Marsh, 
1944? 

A. I was in charge of tha ceoent masons. 

6. 2. On or about Uarah 10, 1944. did you see throa Aaorioan filers? 
A. Ko, 1 did not. 

7. }. On or about March 10, 1944. did you ooo tho bodies of throe 
AAorloan fliora? 

4. .hon 1 want to tha ooaotory, that is the first time 1 saw 
tha bodies of tha American filers. 

6. 1. And a as that on March 10, 1944? 

A. I believe so. 


the prosecution entered and was <tely sworn. 
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9. 1. -bore wtf It that you a aw the bodies of the thm Aaorleon 
fliero? 

A. At tho pi aoo where they were exeouted. 

10. 7. And where woo that? 

A. It mo on tho lagoon side of tho oonotory. 

11. 1. MAd woo that coootory on tho inland known oo Ainanan? 

A. 1 do not know tho nana of tho leland* 

12. 1, ibj did you go to tho oMttory on tho nl^it of Moroh 10, 
whoro you found tho bodlos of tho throw Anarioan flioroZ 

A, 1 wont to oreneto tho hodloo, 

13. 1, How did it hoppon that you wont to tho oonotory to orenato 
tho bodies? 

A, 1 reoeivod an ordor U go to tho oonotory to oronoU. 

14. 1. '^hon did you racoirs thia ordorT 

A, 1 believe it waa aftor oi^it o'olook at ni^t. 

15* 2. too gave you tha ordor to go to tho oonotory? 

A, Tho ordor oana through teleyhom on 1 do not know who goto 

an tho ordor, 

16. 1, ffhat did you do aftor roooiYing tho ordoro to go to tho 

oonotory? 

A. 1 oo Hoc tod oono lantor and oollod o truok and loodod tho 
luohor on tho truok and had four nan tooidaa no and wont to tho a o oo 

tory, 

17* 2. too woro tho nan too wont toth yau to tho panotary? 

A. Kawabata, Tanada, Ogawa, ftaoakL. 

18. 1. -ihoro art Kawabata, Ogooa and Sasaki at thio Una? 

A, Tho/ diod and thoy aro net boro. 

19. 1. Do you know whoro 8aoatd ir at thio tino? 

A. 1 bo 11 aro Sasaki wont book to Japan, 

20. 1, hot tino did you arrive, you and tho four nan you boon non- 
tl acted, at tho oonotory? 

A. Z think It woo poot ton o'olook 

21. 1. Upon orriring ot tho oonotory, did you ooo another truok 
parted noor tho oonotory? 

A. Too, 1 did. 

22. 1. Did you ooo anyone in that truok? 

A. I did not ooo anybody. 

23* 1. Upon arriving aw the oonotory, 1 wont you to now toll tho 
court what you did? 

A. 1 oto; pod tho truok at the entrance to tho oonotory. Z gat 
out of tho truok and woa walking towards tho oonotory toon Z not 
11 aw tenant Toohinura. At that place I hoard far tho flrot tino that 
tho Anorioano wore ewouted. Than Li. Toohijntra told no to take a are 

of tho oronating, 

24. 1. Toko oere of tho oronating? 

A. Yoe. Then wo wont to tho eeene of tho onaoution and took 
eare of tho bodies end wont hone, 

25* 1. Upon arriving at tho oonotory goto you say yon aow Ueut. 

Toohinura? 

A. Too. 
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26, , Did you haro a aonroraation with Unit. YoohlaMTa at that 

tima? 

A* Tao. 

27* ■)» ho olao wu praaont at that tint- 

A, Thara wara two othara baaldaa hi*. 

28. 7. (hot war* thair naoaa< 

A* At that tima X did not know who thay «ara. 

29. h Do you ova thair namoa at thia tima? 

A. Yaa, 1 know. 

30 . 1. irhat wara thair nmaao? 

A. I'oaifn Xawaohl and warrant Or floor Tanaka. 

31. % Da you aaa n«i«n Tanaka in tha oourtrooa thia moralng? If 
ao, joint him out to tha aourt. 

A. ( dtnoaa India# Lin# ana. Tanaka) Thia ia Tanaka, (indloatad 
Kaaaahi) That la i nation Kaoaohl. 

32 . *. If you aat *iaut. Toahimura ia tha a aartraam paint him out? 
a. Thia la Uautanaot Yoahimara, 

33* «• Da you rooogniaa tha fourth aoouaad< 

A. Yaa, ha la naign Taaaki. 

34. 7. Waa ».naign Taaaki oa mi-JJ I aland an ar about karoh 10, 1944? 
A. 1 bailor* ha waa thara. 

Dafanaa movod that th* idtaaaa' ana wot ha atriekoo an tha ground* 
that ha olthar taowa or doaa not Know, and that what ha baliaraa ahnald 
not ba aaoaptad aa an anawar. 

Tha Judga advoeaU rapliad. 

Tha an—iaalon rulod that tha anawar would atand. 

39. I. Did you aaa naigi Taaaki on :*ldj during tha aarly part of 
uarah 1944 

A. 1 did not aaa him. 

36* X. fitata to th* court what waa a aid to you at tha gata of tha 
caaatary whan you not 11 au tan ant Toahimura/ 

A. han I aa« Lioutommt Toahimura, Lioutonant Taohiaaira told 
no that *wa hnr amaoutod /marioana ao plaaaa taka oara of thair badlaa 
for aa". 

37. . Did Liautanant Toahimura aay anything alaa U you at that 
time? 

A. 2 baliara at that tlaa ha told mm to kaap thia a aoarat. 

38. . Did nain Kawaohi or arrant Offloar Tanaka aay anything to 
you at that tlaa? 

A. Thay did tot tall aa anything. 

39. 7. Did UouUoant TaahiMira aay anythin* alaa to you at that 
timaY 

A. Ha did net aay anything alaa. 

4i>. . hat did you noxt do aftor you had Ulkod to lioutonant 

Toahimura? 

A. Than 1 proooodod to th* ac**na of tha aaooution and aaw 
tha Aoarioan fliara' bodioa. 
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41. 1. now bodi** did you find thoro < 

A. Thro*. 

42. 1. !h«t wm th- fcsition of id* Anorloan flinr#' 

A. Th* on* alo**at to th* lagoon *M lying t**erd th* lagoon. 

43 . u h* foo* down or fooo up7 
A. 1 do not ranowhor ouch point*. 

44. • >h*ro wo* th* n*xt flior ond *»ot woo hi* pooltion" 

A. Th* on* in th«i oo<Ur woo lying forward. 

45. 1. >hot woo th* pooitloa of th* third filer 

A. Th* third flior woo lying toward th* oaoon old*. 

46. 1. Apfrojdnotoiy how for opart war* thooo t ro* fllarot 
A. On* Icon. 

47. 1. Did you obaorwo any wound* on tba flior*? 

A. Too, 2 did. 

4*. 1. i>*oerlbo to th* oourt th* wound* you oow upon th* flloro? 

A. Thr** of th«n w*ro all bloody wound tholr h*ort. 

49. '• r^id you ob**rw* any other wound* on tho flior*? 

A. 1 did not oboorw* anything oloo. 

50. 1. Did you obo*rvo any wound* on tho forohoodo of th* filar*? 

A. 1 do not r*cvonb«r oloorly 

51. T« bid you ob«*nra tho nature of Uio wound* th«t you h*fw do- 
•cribod around th* filer*' h**rt* *o th»t you o*u ld bo obi* to dot or 
min* what oauoad or nod* thoao wound*? 

A. 2 an not pooitlv j but I think it mi • pintol. 

Tho ocouMi >b>«t*d to th* 1u**tian on th* ground th*t th* dt- 

n*«* i* not wali fl«d •« an export. 

Tho Jude* odwooato r*p2~*d. 

Th* oouflloaian announced that th* objootltt wm not *u*lo in od. 

52 . . con you otot* whether or not th* bond* of th* 111*ro w*r« 
tiod at th* tin* you J to and th* bodioo there 7 

A. To*. 

53. . or* tholr honrio tiod. 

A. Yo# f thoy wore tiod. 

54. ?• In front or in book of o*eh of th* flloro? 

A. Z hollow* it woo In front. 

55. • or* thoro any bandog** or blindfold* on tho flior*' ojooT 
A. To*» thoy war* blindfolded. 

56. >• hid you obaarv* any blood on th* blindfold* or on tho f*o«o 

of th- flior* 

A. 2 do not ronoaibar. 

57. . Do you r*o*U t*»tifyin* or boin* *o*tlon*d by ~n*rloon 
officer* rogordlng thi* nigl-t on « prowiou* oo oalmr 

A. To* | 1 r* n od b *r. 

>#. . o you rwooll at that tin* tailing th* wrioon outhorlti** 

that th* fa*** of th* '<n*rio*n fli*r* wor* wo w e d *th blood *t the 
tin* you found tho*/ 

>. Thoro was blood on tholr f*oa* 1 thought 1 «ald o minute ago. 
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59. !• Did yox: obtarn that night toy blood on IK* faooo of tho 
throo AMrloan fliers? 

A. I do not reneaber that do f lnltoly. 

60, 1* Aftor you had examined tho bodies of tho «rlM fliora 
what did you than next do? 

A. Than 1 told tho othor four on to help m oruaete tho bodies 
and carry tho bodies to tho otooatery, *xioh la about 20 or 30 Micro 
away. 


61. )« At th« tlM you removed tho hodloa fro* tho point whoro you 

found thoo to tho point whoro you oroaoted than, wort tho three 
Mrloaa doad? 

A. tee, tho r ”»ro load. 

12 . ?. .hot dU you do oftor you got tho fliora ta tho er oa o lo rluo ? 

A. Than I lined tho bodioo up and oevwred thoa with wood aad 
Mt flro to It. 

43. To At any tlao that night did you remove any prioil offMti 
froo tho throo American fliora 

A. 1 did not. 

14. 7. Aftor you sot lira to tho tomAIm, whet did you thao do? 

A. Thoo 2 wetohed it burning strongly, thoo 1 loft. 

65. 2* Did yoo and all of your four aaaiat—la laawa toother? 

A. Yea, wo did. 

66. *). Whoro did you go? 

A. Thoo I wont book to KoddJ. 

17. 7. What did you do upon arriving book to u44j? 
a. 1 wont to a loop. 

18. 2. Did you lotor that night or tho no* day return to tho 
oroootariao? 

A. Too* 

69. 7. thao did you rotwn? 

A. 1 *mt to tha crooatorluB aarly tha following a wl eg to 
piok up tho aahoo. Then wo burlod thoo whoro tho poooaaft front it 
looatod. 

70. 1* Wbovo la tho prooont grow* located? 

A. The prooont yyave lo about 200 asters ahood of tho ur aa o 
toriua. 

71. 1. Tou placed in that gravo, did you, tho a«*o of tho throo 
Aaariean fliora? 

A. Too, wo (dobed up tho bones and buried thoo there. 

72. • Did you at any tlao aftor tho croa.tieo of tho Aoorioao 
fliers make o report to anyone thot you hod are n a tod tho fliora? 

/. Thoo 1 reported to tho he adverts re thot wo oodo a grows. 

73. . ban did you ooko this report? 

A. 1 did that la tho morning. 

74. ?• To *toa did you oaks the report? 

A. 1 reportod throufi o telephone, oo 1 told the tola phono 
operator. 

75* 2. ‘hat did you toll tho to la phone operato r ? 

A. The p r o motin g warn finished and tho aehet wore burlod. 
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7 *. ?• Has that the hevr or Amy that 700 reported to? 

A. To Hoadquartora, oo It ia Vary. 

77* 1. After you arena ted and burled the bo d i e s , 414 anyone in tho 

Wavy or Amy disease your aotlano with ya«? 

A« Kobody talked to m. 

''.reee-esaadned by tho eecueodi 

70* Q» Far whan did you oak whan you nado tha phono oall to nates 

tho repart of tha '.reflation? 

A, X did not aak for anybody* 

79* 4« To who* did you intend to aake tho raf t ahan yon sailed 
on tha phone? 

A. X Intended te talk to the Cor parol of tho (hoard. 

00, % Did you aak for the Corporal of tho Ouvd *aa you eoaUeted 
tho other and of tha wire? 

A, Becauee thla is a usual routine 1 just tald tha nan an tlw 
telephone that ths eranatlna and tha burying wan 4*0# 

Cl, )• ho did you think would finally reoeive tha report? 

A. X believe the Car par ml of tho Quart mold metis it* 

42, 2* vh»t woul i tha Carperal of the Quart have hat with tho 

rapart after ha re wived it? 

A, That 1 At not knew. 


Sxanlnod by the ooaalsalaai 

i}. 3. How wars th« fliers oletha4 at tho tint you Ibund the bo4UoT 
A. 1 an not ewe but 1 believe tha solar van the solar of ay 

unlfonsf X believe it woa khaki. 

04. 1. The witness has stated th»t these uara Aaarloan fliers. How 

do you know that? 

A. Lieutenant Toehlmra told no, 'hen 1 asked I law tenant 
Toahiiaora tha first tins 1 know they ware Anaria— ami until than Z 

did net know. 

0$. i* (as there wore than oos wound an any of the bodioo of the 

fliers? 

A. X did not notice any others. 1 414 art knew be eases the 

other four nan personally tarried tha bedtlee. 

neither the socuoed, tha Jwdp ntwa iU, nor tho s n ort sa l e* 

daairei further to awaadna this witness. 

The witness said that ha had nothing further to State. 

Tha witness was duly warned and withdraw. 

A witness for tha proeeoution entered sad was daly sworn* 
xasdned b> the judge sdvoostoi 

1. . State ywr nano? 

A. My nans is ruWJKI, Hidaaaka. 

2. . are you attached to tha vmed fa roes on Japan daring the 
taontli of February end Marsh, 1944? 

A# Tea. 
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3. 7. *hara war* you stationed? 

A. 1 was »t Jsluit. 

4. 9# ..hot wm jour MaifMsi »t Jsluit daring fod»nary and karah, 

19447 

A, Z wm tho 'utullon CMMndor of U»e -ocoori Battalion# tho 
lot booth SOM noliohnontt 

3. 1# *hst U }»«r rank 7 

A« 1 Ml Usjor la tho Imperial Japamaa Amy, 

6* 1. During tho nonth of robruary 1944# did you too throw iw r ii M 

flloro on SnidJ I aland? 

A* Too, 1 did, 

7* !• hon did you first too thoao throo Aaarlean fllara? 

A. 1 ballot# It w&a about 10 Fobnruary, 

d. )• fhoro did you aoo tha Aaarlaan flloro tor tho first tlaaT 

A. At tho wecaitlng stotion of tho Rasa. 

9. 9o «»ro la tba aaoaiving station of Ilia Baaa loottod, 1 a rolatl m 

to tho (dor wham tha /norlesn flloro oaoa aahara? 

A. It la about 200 aatara away. 

10. 1. lhat waa tho occasion far your first wlaftt with tha I— rl i— 
fllara? 

A. X aaw tho* «han 1 lntarro«stad tha throa fllara. 

11. 1. ho wm praaant whan you lntarragatad tha thraa fliaraT 

A. In tor pm tor 6gt. Major A ton at au. 

12. 1. Mow many ti*M did you interrogsto tha Aaarlaaa fUoraT 
A. Twioo. 

13. 1« 'urln,j your Interrogation of tha Aaorlaoa fllara# did jau laora 

tha dooms of any of tho flloro? 

A. Too, I hoar! thoir n aaaa. 

14. I. that woo '.ha nono of tho flloro? 

A. X forgot tho naaa. 

1$. 1. o you rooall who tho r or not any of tha fllara aaa an afflaor? 

A* Ooa of than wm an afflaor. 

16. 7. hat wars tha otbor two fllara? 

A. Tha othar two wora althar non-oonulsaianad affloara or aa- 

11stod nan. 

17. 7. id you loom through the interrogation of thoao fllara ohora 
thay a acta fron? 

A. I roManbar thay cam fr on an aircraft aariiar at Ms Jura. 

Id. 7. Do you rannebor tho hum of tho alroraft oarrlar? 

A. 1 hot* foryottan. 

19. • Did tha fllara tell you how thay fcappouad to oana onto tho 
island of F«ldJ? 

A. Thoy had angina trouble air! thay wora dw m od at aaa and thay 

drifted to nidj. 

20. 7. hot waa tha loot data an which yau lMarragstad tha fllara? 

A. It wm tha fallowing day altar tha lirot day 1 interrogated 

than. 
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21. ')• t'o you know what happooad lator to Umn Anarleaa flloro? 
A. Thoy mt« oaaoutod. 

22. 1. Ho* did you loom U»t they nn aanouted' 

A. 1 Hoard thoy wore wwtod by mw Md 1 wnt U eonflm 

thlo runor by aeldaf Adntrol Hindi. 

23. % Khn did you talk to A*dr*l Maawda? 

A. Several days a/tor tbs oMeutloa. 

24. % ♦'hat did Adairal llaooda toll you? 

A. Ho said that 1 eMowtod than without Wllln you* 

2f. 2* Did ho aaj why bo oaaoutod than without aannulltn* you? 

A* Ho did not say anythin* libs that* 

26. 1* Did ho oay why ho ordorod tho fllovo oaoootod? 

A. Ho also did not say anythin* liha thot* 

27* 1. Did Adairal koouda toll you at that t&ao uho oaaoutod tho 

fllovo? 

A* Ho did net* 

2*. 1* hojor* aro you oa<F»irtad with tho aooaMft la Mfto oaos* 

Liowtwiant Toahlourai 
A. 1 know him. 

29* 1* ill you paint him out if you aao him la tba ooortrooaT 

A. Tho vitmaaa polo tod to Uou too Mt Tiftlff. 

30. l* Aro you axyialntod witn Imlyi Kaoooht? 

A* Too* 1 know him* 

31* 1. Ill you point him out to tho oourt? 

A* Tho witnooi pointed U taoifi Xouoohl* 

32* .. Aro you amoninted with kaoi#i Taoold? 

A. Too. 

33. 1* <U1 you point him out to tho oovt? 

A. Tho wUomi pointod to Kmlm Taaald* 

36. 1* Aro you aoiuaiatod with Mrroat Offioor Tanaka? 

A* Taa. 

35* \ If you so# him in tho courtroom, paint him oat* 

A. Thia io Warrant Of floor Tanaka. 

36* 3. hat was Lieutenant Toahiawra 1 a MiiywNt on MldJ Island? 
A. Ho was platoon oomaandar of o na ohln * gun a o ny a ny. 

37* oa Lieutenant Yoahiaura attaohod U tha iajnrlal Japnnaaa 

Maoy dor inf the neoth of koroh 19U? 

A. Too. 

3ft. Vao nnifcO oaoahi attaohod to tho Inporial Japan*#* Nary 

during karoh 19U- 
A. Taa. 

39* • Mid uhat woo his aaolgiaMntV 

A. Ha was tho hood of tha on*lnaorin* and no t ar pool. 

40. 1* oa nolgn iaoaJcl attaohwl to tho inporial Japanaao Hary 

luring Karoh 19U? 

A. Too* 
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5$. ?• At this ammtlnu what was said by th« Admiral regarding tha 

•asout!on of th* thro* Anarleui fli*r#V 

A* H* Mid that *a Bust report th* truth of th* nmeutlan. 

56. 0 . <h*t * 1 **, if anything, did th* Adairal My roghrdlng th* 
•jMoutionV 

A. K* was asking th« d*fondant* bar* mw alnut* m**tlon but 
1 d* not r«M*btr. 

57. 1. Friar to that oNtloc, had you, Major* b**n iiitarro^aUd by 
any Aaorioan of floor* regarding tho aatlor of th* daath of th*** thro* 
Aaorioan flioroV 

A. To** I have. 

5d. 1« At tho** Interrogation* what did you tali th* Aatrioan 
authorities happened to th* Uuroo Aaorioan filar*? 

A. 1 anaworod than to oa/ing th* thro* Aaorioan fliora war* 
killed in an air raid at liaidj. 

59. 1. da* that a trua aUtennnt? 

A* Vo* it wo* not* 

60. 1. fax* you mr pro*ant whoa vdoirai H aaada wo* iata rr ogatod 

by Aaorioan authoviU**? 

A* To** 1 ***• 

61* 9. Did you mr hoar what / <tairal Uaaada told Aaorioan aathori- 
tioo had happened to th* Aaorioan filar*? 

A. To** X hoard. 

62. .h*t did ho toll th* Aaorioan authcritlno? 

A. Ho an«w*rod toying that th* thro* aaorioan fliors war* MUad 
in an air raid. 

63* l. Major* whar you told th* Aaorioan autioritia* proriou* to 
thia no*ting that th* Aaorioan fU*ro war* Idllnd in an air raid* did 
you know at that tia« that your ototonont woo fain*/ 

A. Too* I ka*». 

64. 1. .hy did you giro th* Aaorioan authoritin* thia fhlna report? 

A. Th* AtCon ordorod uo to givo Ui« otory of how tho Aaarioaa 
fliors war* killod in an air raid. 

65* 1# Now did you know that woo a fa loo at* tenant' 

A. It was baoauao 1 oonftmad it whan th* norioon fliora oar# 
•aooutod and aovoral day* aftar thoir onooutioa 1 oonflmod it by 
taking tho odniral about the rwaar that they had beta ooMtutod. 

66. 1 . And what did th* Adairal toll you at that tla*T 
A. Ho tOLid they war# onscutod. 

67. 3. And it wo* after that tin* that you talked to th* Aaariom 
authorities, i* that oerraet? 

A. Too. 

69. 1. Major* 1 hand you yrooooution 1 * exhibit #7 **d oak you if 
you hav* ewer aeon that before? 

A. Tao* 1 **w it bofora. 

69. ■). whar* did you a** thia doeunant bofora' 

A. 1 *«w it at nidj. 

70. 1. bar* at ftaldj? 

A. 1 aaw it in th* roan whan* Adniral taenia oowwlttod aoiolda. 
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71. 

72. 

73. 

74. 


73. 


Trior to that 11 m hod you assn this doom 
1 havo hoard Uw contents of this bolter*. 


rfhoro? 
It tho i 


•a hall. 


rhon did you hoar tho oontonto of this deawaae 
It was th# norning whan ho oonaittad ouiolda. 


"faa that tho i 
5* 1745' 

A. Too. 


i pooling you rofsrrsd to bofsro, hold 


1. Prop shop did you hoar th* contact* of this jocwssei* 
A. Adniral Uaauda pars anally road It. 


76. 1. To shop did Adairal hoopla road this dooonsnt? That la 
ssoutlon'o anhlbit iV 

A. Ho road It to th* porsona aha wor* p r a ss et at tho oaatlpg 
vrfilah X psntlona l barer*. 

77* •>. 1 hand you now* kajar, proaooutlon** aachlteit $, and ask yoa 

If yoa haws soar oosn that baforoT 
A. Too. 



78. 

77. 


)• And whsro hav* you aoae till* prosecution*a PtdhU ft baforoT 
A. X oa» it In tho Adolral'a roon aftsr ho had aaaadtb 


1* On what dot* woo I 
A. It woo Ootobor 5 «f thlo yoar. 


80. !• Ooaarlbo to tho court th* oandlllon* and 
and a aw proaaeutlon'a ndilblt ft. 

A. Atndral Masada oanadttod suialdo slttlig an Ida aoat faolpg 
a dawk with a pistol. At that tin* thlo was an th* dank. 

81. 1. ter*about* aa* it that th* Ateiral oopalttod aalaidaT 
A. It waa in th* Adnlml*s paraansl roan, hi* own roan. 

82. 1. 4aa that on addj Island? 

A, Too. 

83. 1. ho waa yraaaat in that roca whan you (bond and looted at 
this pro**cation*a oshlbit ttP 

A. Adniral kaauda'a or *orly| Lt. Cdr. t>hlatoaa| U. Cdr. Swsokl. 

at. 7. aaa Adniral kaauda doad at th* tins you arrivad? 

A. H* waa atill brasthing. 

1. I>id Adnirsl Uaawda say anything to you at that tins? 

A. No, ha ooull not aay anything. 


85. 

86 . 

87. 


% How did Adalral kaauda oonnit auioido* 
A. Ha ooanittad ouicida by tha platol. 


uid you hoar th* pistol shot? 
1 did not. 


88. • Jo you know bow long lt waa after Adnlrnl uanoda oh 
until you net to dtoro ho waaV 

A. 2 ball«T* it w*0 about two nlnut** labor. 

89. 2, 1 hand you proaseotlon'a sxhibit < 8 again. Can you otato 
•hathar or not th* arlting appoarieg an tha last aU pagoa tho roof la 
tha vitlng of dniral . aauda. 

A. I an pooltlvs that Adniral laauda aroto thi*. 
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ft* aawoloaion objoot-tl to thio quMtlonlng bceMH it hud not 
b*on atooon W,»fe Hojor FuruJci had mr soon *<koiiol»o handwriting or 
aignaVuro and may not bo ablo to idootify mm. 

90. % t *Jor, an* you faMlior with tho hoad'orlUAg o/ AMiral 
UmwUV 

A. IO| I know. 

91. 1. I now Mud you prooaautloa 1 ■ atoiblt #•, diroatlng jour ot- 
tonUon to tho #U took pogwo thoroof, or Aron tho Jifown standpoint, 
tho oix front pogoo thoroof, ond ook you toolbar or oat you oon oUto 
thot to tho hondorltiAg of AAdrol kooodo? 

A. 1 bailor* thot It woo wrltton by AdoiroX Moondo hlnoolf. 

92. 1 * Cm you oUU doflnitoly. kojor, whothor or not thot la in 
tho hoodwritim of Admiral Vooudo? 

A. Too. 

93* Uojor, why do you think A<hdroI Kooudo ardorod tho oowoutioe 
of tho throw Anorloon flioro? 

Tho ooouood objootod an tho grounds thot tho luootion woo not 
propwrly fronod. Tho objoetlon woo sustains! by tho oono&ooion. 

93* 1* k«jor # why wort tho throw Anwrlaan flioro onoautod? 

A. 1 do not know. 

94. To your knowlodgo, uojor Furuki, woro thoro any ooto dono tay 
or p ar f Utwod by tho AawrloM flioro tolto would howo cooood thon to 
bo onooutod. 

A. Than thio i (port woo writton it woo mU ttot too torinoi 
woro afraid of air i aldo ond woro alwoyo trying to run oooy. 


95* >• How many navol of floors woro thoro on tho inland ia fabroory 

and karoh 1944? 

A. I do not know how many of floors thoro owt. 

96. % Do you hawo any ldoo oo to too ap^mUoto nuahor? 

A. 1 Deluding arrant Offlooro, 1 bolioro thoro woo about 20. 

97* 1. Major, you oro ia too Amy* How did you know too oooftpnMnto 
ond rooponalbllltloo of too dofondonto horo in tola oourt? 

A. I oow Lioutonont Toohinuro oo platoon oocoandw r of o noohiaa 
pm platoon always at hio pooitionj naipi Karachi woo alwoyo in sharp 
of tho outonobiloo and woo alwoyo dirooting it oo 1 know it) at toot 
tins I did not know tho dutloo of Knaign Too*Id. but thio yoar olW 
tola inoidont orooo 1 /bund owl toot his dutloo woro. 1 know War r a n t 
OfHoar Tanoko bwooooo ho woo wwry pod in »rootling. 

9*. It *ho woo tho offloor-dn-ohorp of too pordo diring February 

and Mor-h, 1944 m BoddJ I aland? 

A. ldoutanMt Tanoko. 

99. 7. Thoroforo, you did not know in koreh or fobruory 19U, what 
tho dutios of naign Toooki woro, did you? 

A. Too, 1 did not know. 


100. ). too Anaip Toooki prooont ot tho wootlig with too Admiral, of 
toiah rcu havo apokon, on or about Oetobor 5, 1945? 

A. 1 hod o fooling that nalp Toooki woo proaont but 1 M not 
dofinito. 
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40. Q. 1 now bond jnou •xhiblt IllA and #111 md wk jsu if you ham 

aaan 11 bafwra7 
A. Two. 

41. 9* *bat iw axhlblt #UA? 

A. It lw • atatonoot of a or rant Offloar Toshlaata Tanaka. 

42. P. rhat U ambit |UB? 

A. It la a Japansss translation of ambit AllAs 

43. 9a Data sxhitlt IllA and lUfi oantaln tha alp stars of *arrant 
Offloar Taoaka7 

A. Taa. 

44. Q. >arw you praoant ohan warrant Offloar Tanaka tlpaa ambits 

IllA and |UI? 

A. Taa. 

45. la ffba alaa wan yraaant? 

A. Lt. Uwrrby, njaslf, and tha dafanrfato, IM Offloar IMte, 
aara Mara. 

4*. 9. Was ambit 111* road by Warrant Offloar TaMkof 

A. Taa. 

4T* 9. *aa it mad alaad? 

A. Taa. 

40. Pa warn any aarvoatlaoa aada If Toolk, on a*Uit HIT 
A. Taa. 

49a la Ara thoaa urmUoaa laltUlod If Warrant Offloar Tanaka? 

A. Taa. 

50. la Nora any thraaU ar proaAooo aada U HvmA Offloar Tama 
ta aaopal hln to alp ambits IllA ar IU»T 

A. Ra. 

51. la Old «arrant Offloar Tanaka Aroaly and ml tartly alp am lit 
IllA and #11B aftar mading tha aana t naidag Nrr aUana tharsant 

A. Taa. 

inhibit IllA art IUB aaa of farad In arl taa If tfeo Jnf«a ataoto. 

Aeoaaad objaatad on tha graanl that It t t Wan Was** t 
whathar tha aaoaaad has baan infomad m U his righto Wan this stats- 
nat aaa takan Oran hln. That la, ha baa not Wan Wrtaai as ta tha 
rlfito of aoanssl. 

Tha eoonlaalon amounoad that tha objawtiaa aaa not naotalnad. 

Ambit IllA and IllB was raoaiwad and la apysndsi narkad -Cadilbit 

U-A" and "Exhibit 11-B-. 

52 . 1. 1 now hand jaa ambits #1* and rl2i, ntokjnlfjn ham 
a aaa that bafaraV 

A. Taa. 

53* % mat la tlblt ItfA? 

A. It la a atatanant af laalp Tadaahi Taaald. 


54. 1. <h«t la ambit #12BV 

A. Ambit 1 12C la a Japanaaa translation af ambit #1», 








55. ”>» l>oee the elfnotoro of nol*i Too aid appear an the exhibit 
#12A and 12 BV 

A. Ton. 

56. 9. '•« ym proonnt dm tulp Twtt Hand ejrtdblte /12 a cart 

#ur 

A. Yen. 

>7. 1. too alee *M present? 

A. Lt. Kantf, ajoolf, cart Mu Tnocirt aaa pooaot. 

9. 9. Prior to alpine oplblt SIP, dirt Kao&p Tooold mart tin ocaoT 
A. Yoo. 

9. Pld ho road it ont loortT 
A. Yoo. 

60. Q. Toro any oorrootloao aarto to oaidblt SIS Ip Mip Tooold? 

A. Yoo. 

61. 9. Aro those oorrootloao oa SIP iaitlalart br BMlp TooaMkT 

A. Toe. 

62. 4. Am the oorrootloao ohoai m exhibit #1P oofleoted oloo la 
exhibit #121? 

A. Yoo. 

63. 9. .'ore any throato or pr ml ooo aarto la NMrtp Taaald to fbroa 

hla to alp? 

A. Ro. 

64. 9. Old Hnolp Tooold freely and Tolcntorlly alp thoao ototoaoabat 

A. Yea. 

65* 9. Haeo orfilbit 12 a o oepl ot ol y end o arro o tly refloat the non* 
toato of exhibit *1*7 
A. Yen. 

EPltit #12A oart >1» nee offered In oaManoo by tho >dge aim on t o# 

Aeoaaed objeoted oa tho groonrt that it haa aot boon breapt oat 
ehether tho oooaaod hoo boon icifornod oo to hla r&pto ohoa thio atete¬ 
nant woo tokon froa tdo. That la, ho hoo not bona o dwln ort oa to tho 

ripto of oounoel. 

Tho ooMdeeloa announood that tho objeotioa woo not oaoUlnod. 

■xhlblt #12A and #1* woo roooivod and 10 a* ended nor hod "sxhibit 
12-A" and Exhibit 12-h". 

66. 9. Again. 1 On handing you jrooeautlaa*o oPiblto #fA, #fl # iflOl, 

10B, fUA # fllfl, 12a, and , l2fi, and 1 will oak you if your olpature 
appears on all of thooo decunonto oa a witneee? 

A. Too. 

►either tho Jolgo odrooato, tho aoaueed, nor the ooao&oslon de¬ 
sired farther to ox wine thio witnoao. 

Tho *tnoea odd that ho hod nothing fbrthwr to at ate. 

The e&tnooa woo doly warned and reoonod hla ototao oo Interpreter. 

i x hi bit a t-a, THI, §•+, 9-9, 9-*, 9-9, 10* , 10-t, 11-*, U-t, 

12-0, and 12-0 wore rood and interpreted to the ooanleoion end tho 






Thft Judg* MlitttM rmtd ft l«tt#r trm tb« TOfftWrtftj wUmtIIj, 
prftflni»4 Mftrk«<l "0" aircotliift hi* U <tUr ft Mil* ftimml ft* to thft 
fthftrflft ftod ftpftoiflciUon prft?ftrr*d ftgftinfti Um ftftcmd* llaald 
Rft«r kdtd.fl, oo Uft g uhft r 3, 1941* 

A oftllft froftftqul itftft »o ftotftrftd. 

' Tfeft nMwlftrinn th«o, at J»2$ ?•**, ■ it j w i< until flOO m., 
Tftftftdfty* Dftooftlmr U, 1945* 
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If. Q. Cm you b# a»r« *pwciflc tad ii«t« tha data Ud tlM? 

A. Th* day 1* th* day of th* —*otlon Md tho tin I m not 

■uro but it wu olthor I &40 or 10*50 at night. 

20. 2. How long hav* you boon in tho alii Ur jr oorrloo of Japan? 

A. 17 JMvn. 

21. 2 . la that all autiwo oorriooT 

A. tea. 

22. 2. How old aro you? 

A, 34. 

23. 2. X ohow you horo a otaWoont in J ap— aa and tho tagU* Iran 
latian of that dominant and aok you If you know dat it la? 

A. Tho thing* 1 aaid at Majuro aro ata4a4 fti this atatMant. 

24. 2. Did you writ* thia Japan— tat—nt h—T 
A. Ho* 

25* Q. Dooa your aignatur* appoar on thia Japan— doaunant? 

A. To*, ay aignatur* appoara on it. 

26. a. And oh*n did you affix your alpnturo to thia at at—nt* 

A. 1 hall— it waa about th* third of DooahbM, 

• 

27. 1. Why did you alga thia papur? 

A. X waa told to alga it ao 1 aignad it. 

M, 2. Did you know —t you woro *1 going? 

A. X aigwd what I aaid dam *t Majuro, ahioh — aa th* atato- 


29. Q. Kara you told of your lagal right* ho for* h*ing a*h*d to 


Tho judg* advocat* objootod to th* —otion ao boing irvolovont 
inaoUrial. 


Tho aoouaod ropliod. 


A. X do not 1 


1 obj*otl*n waa aat auataiaad 


, 2. Wara you waraad by tho poroan or poraana taking thia tat*- 
it which ho* b*«c introduood provioualy aa proa*<nti*n'* anhitit 
l aad #9>, that any tat—nt you nl*it naha nipit ho uood againot 
1 to your dotrinant? 

A. X ball— it waa ao aaid. 

2. What waa *aid to you? 

Th* judg* adv*oat* obj*ot*d to th* q—tion a* being irrelevant 
I Inna torial. 

Th* o—1m±*u aonouno*d that th* obj*ti*n — — Ulwd. 

2. Ar* you a hand* **p*rt7 

A. I an not g«*d t land*. 

2. Why did y*« — a platol intaad of a award t th* «—utlM? 

A. I b*li*o*d th* pistol waa nor* auitahla a* X —d tho piotol. 
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Croaa-axasdnad by tha Judps adwooatai 

34. 3. I •how you proaaeution'a axhlbita ft* Mi #91, which io your 
lUilMnt and uk you IX jou oada this statamsmtl "I bar* nods thia 
atiUMnt fraaly and voluntarily. lo thraata or praadaas bar# boon 
■ado to na by anjono in rafarda to aoy of too oubjact not Ur aautalaad 
thoroln, and no fa too waa uoad to aanpol na to mate any of too a aid 
atatananta?” Did you sign that atatanomt and aipi your naao tooramndor? 

A. Too. 

35. 3. Tho wltaaaa atatod that ho roportod to Adairol Mnante fallow 
ing tho anaoution. Waa Major furuJd praaant at tho tlmo you roporto d 
to Admiral Masuda? 

A. Ho wao mot. 

36. 3. Tho oitaaao has atatod that it la not a anatom la tho dayonooo 
■ary to <*ostlon ordors aid that ho oouldarod thia ardor a logoi 

or dm*. Zo that oorroot? 

A. Taa. If It la an ordar It mat ha lagpl. 

37. 3. Did you mate tha following atatomanti -At fink X rofwood 
to da it ao tha Admiral gar* mo %m aidoo to holp im dolmg if? 

A. Too, I did. 

3i. 3. At any Umo prior to too omaeutioao, did you diaoaoa tho 
oubjaet of tho oomontion of too Amorloom flioro olth Major furakiT 
A. Mo. 

39. 3. Did you disouaa it with Major furuki auba wp aa t to tho 
amaoutlon? 

A. Mo. 

Bjamdmod by tha eaanisaloas 

60. 3. Ton admit haring shot oao Amorioam filar, do yon not? 

A. Too. 

41. 3. Did you know whothar ar not any trial had boam hold far that 
fliorT 

A. X do not know. 

42. 3. Did you a ah Adoiral Maanda at tha tlma ha gora you tha ardar 
to aaaouto tho fllaro if a trial had boon hold? 

A. X did not. 

43* 3* Aro you familiar with tha rmloa of warfara wm sa rwl a g too 
troatmant of priaomara of war? 

A. X do mat know. 

44* 3. Whan tha Admiral gawa you tha ordar to amaouto too priaomara, 
did ha atato that thoy wara to bo aonaoutod in aeoerdanoo toth too 
aantonoaa of a onurt? 

A. Ha did not aay auoh a thing. 

43. 7. Tou hara atatod that a Japanaaa affloar refusing to ahoy a 
la gal ordar would ho a ns ou tad. Is that carroot? 

A. Too. 

46. 3. Why wort you than not ansoutad whan you first rafusad to ohoy 
tho ordar of tha Admiral to aacuta tha filar? 

A. At flrwt it waa not an ordar but Just a comvuraatian hotwaun 

«#• 

47. Q. War# you diraetad aa to tha nothod of amscution? 

A. Mo, ha did not want!on anything apaalal. 






4t. Q. Than jw, Totolar*, plan—d too —toad of wottUta your- 
oolft 

A. Too, tho A<hd.ro! told — to •mmtm and 1 doddod to ooooto 
h/piotol. 

loorooo oxaolnod by jwdga odroootoi 

49. Q. Who aodatod in la tho o—outloa? 

A. Ivifi Aovoohi Md Tiooko* 

Sdthor tho oaosoad, tho Jwdga adroooto nor tho i—Hallo do- 
olrod fortoar to tirto this dtoooo. 

Tho dtaooo odd thot ho hod aothUg fortoar to ototo. 

Tho dtaooo roouood hlo ototoo 00 ooooood. 

Tho o o ooood, tnaigp Hoooru Kowoohi, lap* rial Jopooooo lory, w, 
ot hio own roqooot, duly o oo ro oo o dtaooo la do mm hotelf. 

Bxoolood toy tho jodgo advonato* 

Is <*. Aro you Uoooru K—oohi, ooo of too oocteod la thlo ooooT 
A. Too. 

lauaiaod toy tho ooooood* 

а. 1. Stoto your rota ood ototioa oad datioo during Fotovoory ate 
Boota 1944? 

A. At toot tlta I woo ot Jolaitj X woo tho offloar of tatalota 
d tho 4fed lovol Qorrlooo Poroa. 

3* Did you la Potoruory or Borah 1944 hoot ooooolta to otary owt 

OO otaowtioa of oa Aaorlooa fllor oa Boddj XoloteT 
A. X hod oorrlod oot tho oaoowtloa la Boroh. 

4. Q. hhy did tow oaoouto toio Aaorlooa fllarT 

A. X oorrlod owt thlo ooMtloa toy too ordoro of too Qiwooteloj 

Of floor. 

5. ». Who woo tho On—own np Offioor? 

A. Bo lo Baosdo, Hooks, lory, Boor Addrol. 

б. 9. Old joo r oodvo oa ardor froa too Atadrol la forttaf 

A. At f&rot X roodrod tolo ardor torou* Totalano tat Into* 
rooliood too iaportonoa of tha ardor. X wool to ooaflr* It dth too 
Addrol, than too Atalrol oold toot thlo woo ay ardor. 

7. Q. Wasld poo horn porforaad too otaodlm dthowt oa ardorT 

A. Thoro woo* t ho aoy osoh thing. 

0. 1. Did yos oote aoy raporta upon ooap l otl on of too aaaow t i—, 

and if oo, to taor? 

A. Total—ra, tao wao tha ranking offiaar lo oar ywy ot toot 
tlao, took tho roopoodtoiUty for all of so —d rap—tod to tho 
Atairol. 

9. 9. Shat io poor ago? 

A. 3T. 

10. 1. Bow loag howa you boon la too actlv* aiUtory oorfioo of 
Japan? 

A. 17 yoarw. 

11. a. Aro you aequdntad dth tha iatornatloiial rolaa of war aad/ 
or too rwloo of too Oonara oonrantloo? 

A. X do aot knew. 
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12. Q. I show you ths prosecution's exhibit #10t ate #10B and oak 
F>u if that la your sigruturs affined on aa«h oao? 

A. Tm, it has ay signature. 

13. a. At ths tlas you pleoed your alputuro on thsss ate tenants, 
wsra you warned that any atatsasnt you night mate, verbal sr written, 
might bs ttasd against you? 

A. Isa. 

14. Q. that haws you bean tsld about ths naturs of aa ordsr? 

Ths judge advocate objected to this question aa balag irrelevant 
aad iaaatarlal. 

Ths accused withdraw ths ((Bastion. 

15* '3. What bars you boon told la ths Japanese laps rial lory about 
obsying an ordsr of a superior? 

A. In ths Imperial Rescript it aald that tbs Xapsiial srdaia 
through ths sffiosrs ordsrs aaat bs eteynd without <*aati»n. And up 
untU ths prsaant tins ws haws boon eduoated through this rossript 
aa wall aa subardiaato officers. 


14. what tins did Teahlaars sons to your quarters and aak pan ta 
halp him anaaata tha thraa American fliars? 

A. Z aa nat dafialta af tha tiaa bat it tsaa altar sum Ana, it 
waa about four or sonatina aftor that, arouad Mar oh 14, lfU. 

17. Q. At that tiaa did yau ajro# to aoaiat Uoutoaaat Tatelwre 
in tha aaaontiaa of tha flioro? 

A. first Toahlaara oaaa into ay room and told no "1 hast aana* 
thing to toll yon", no wo wont tears nobody waa. Aad at that tiaa 
Toakiwra aaid "X resolved ardors that wo will eaaetfte thraa teaiiioa 
fliora aooratly tenight and won't yaw halp no?" And at that Uae X 
rafuaod, saying that I did not lika ta kill paapla and "ete't yau Aad 
aana other auiUbla parson?" And Taahianra aaid "thla ia nat • dis¬ 
cussion but it ia an ardor from tha C—aandlng Offioor, aa you aaat 
halp no". Slnoe it waa aa order froa tha fonaaniUng Of Aaar X aauld 
da nothing bat obey. 

It. Q. Whoa did you oeo Adadral kaauda rogardiag t’* natter af 
aaaouting tha fliere? 

A. After Toatilanra told aa thla waa aa ordsr from ths ninaialng 
Of floor and yea must halp as, hs to rthar tsld os to asst him tni^t 
in front of hsad<(iartsrs aad to bs surs to bs arasd with n piatal sad 
award. And ssoaral aiaatos latsr Toahlaara aana again and aaid that 
tonight's doing is sa cr a l so don't talk to anybody abo at it and bo 
aura to have a truck at nins o'olook tonight, and loft. Thon X roa- 
llaod that killing a paroan la a grave problan and order and U ardor 
to confirm it X wont to tho Admiral's quarters. 

17. Q. 'hat tiaa soa this? 

A. laasdiately after Yoahlnura left. X cannot raateter accur¬ 
ately tha tins or alaatea. Than X want to tha Afeiml aad anted him 
if hs told Toohiaara to awaoute throo Anarloan fliora toni^iti "Xa 
that yoar ordar?" aad bo oald "Too, this la ay ordari it a±g it ba 
troublesoaa but toalgbt, under Toahiaura'a dirootlaa, tarry oat this 
axecutlon". 

20. Q. Thon ahon you aaat to tho Admiral for ordsrs you had already 
agreed to soelat Toahlaara in tha aasoutloa of tho fliora? 

Tha acoassd ok jotted on tho grounds that tha witness had already 
testified aa to what ha did and tha cpaatlaa aoaaa to ba leading and 
putting words in tha nauth af tha witness. 
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Sxanlaed by the o«ai«clMf 

32. 9* fae Admiral kwwii alias at fcba tins you signed prooeeatlen*a 
exhibit #1QA? 

A. Ha *u da ad. 

33. Q. Haw a any fliers did you sweats? 

A. Ona. 

34. Q. Haw? 

A. Ordara wara fraa Lieutenant Yoahlanra to aaaoata by pistol 
flK. filmltaaeous with Lieutenant Toshlaura'a oannaiwl to fire wa 
fired one round. Seeing that wa aiaaad a vital paint and tha prisoner 
waa writhing aa tha ground aa if in pain and feeling aarr y far naklag 
tha priaanar suffer aa long, 1 fired ay aaoond round bat it dl**t f» 
•ff. Aa a result, and aa I hava aaid before, feeling aarry far mating 
bin suffer, 1 draw ay award aad atabbad tha ragian Aleh I thought waa 
bla haart. Than ha oaaaad hia writhing, aa X thought ha waa daad. 

Tha wltnaaa made tha fallowing atatanaati 

1 would lltoa to aak tha court to boar in aiad that Aon wa 
executed thaaa fUara wa did not boar any ill foaling nr naliao 
toward* thaaa fllara. I would Ilka to again aak tha aau art that ardwn 
in tha Japan*aa Hawy la an abaolata ardor and art ha abayad. 


33. 2. Aaaign Kawadii, tall aa tha paraanallty and aharaatar at 
Admiral Haauda inaofar aa nilitary prooadura waa oonearaad. 

Tha judge advocate objected to tha qaaatian as haing iwpWiiy 
irrelewant aad inaatarial. 

Tha oonaiaadon anoounoad that tha ohjaatiaa won ant aorta laid 

Tha aceuaad raphraaad tha question. 

36. 1. Snaiga Rawachi, tall ua, if ywu know, tha attihuda af Admiral 

Haauda concerning tha obaying of ordara and nUltary Aiaoiplina. 

A. ffhau Z nay Aat X know, Adairal Haauda waa a wry strung and 
will-pawarad nan. Aa a raault, no ona dared to go agalaat bin datar- 
ainatloa and ha alwoya fellewad hia own belief*. In wan a rury 
rail glow* para on. Ha waa a wary atrang-haartad paraon and ba waa wary 
oonaiderata of hia aubordinataa and ha aaa like a father to a eon aad 
ha took care of all our trouble* and on Jalult Atoll all tin amr 
oonalaalonad oi'fleer a and nan and awan tone nail waa fait t awards tha 
Camadlng Officer aa a Ood. That la all I have. 

Ixaninad by tha ooaniaaiont 

37* 1* Xf tha Admiral waa strong-willed and considered a Oad, Ay 

did you question hie order by going to hia to rarity it? 

Tha aceuaad objected to thla (portion on the grounds that tha 
defendant did not iuestion tha ardor but aerely wan aerifying that 
it did oona from the Admiral. 

The ooamlseloa withdraw tha question. 

leithar tha accused, tha Judge edwocato, nor the court dealred 
further to exanln* this vitnaes. 

The witness said that ha had nothing farther to state. 
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The wltneee r«i«wd hi* atatue M iaMMd, 

Th* commission than, at lit30 a*m., took a reo—e until llOO 
p.m ., «t which tie* it wimwait. 


All th* member*, th* Judge advocate and hi* ooun—1, th* rtput- 
cre, th* accused and hi* oouneel. 

Th* accua*d f Snelgp Maaoru Kemaohi, Imperial Ja p *—— Retry, —a, 
at hie o— request, recalled to the atand a* a aitna** la Id* —n 

behalf. 


3t« Q. Kneign Karachi, defence ooun—1 Kir at* ha* elated t* — that 
you want to add to your testimony of thia morning and tall th* aonrt 
additional information about tho agr e*a *nt h »t — youreelf aad 
Liautonant Toahimura? Ia that correct* 

A* Tea. 

39. 9. Will you toll th* oourt in your own war d * what it 1* ywu ha- 
on your mindV 

A* Toahiaanra told — that thia —a not a dia— alco hat it ia 
an order Aron tho Admiral and I agreed and ah— X a g ree d 2 agr e ed t* 

the Admiral*a order and nothing el—. 

■either tho aconaod, the Judgi advooet*, nor tho qnmniaalan 4— 

aired to —in* thi* wit—•*. 

Th* wit—aaid that h* had nothing further to *t*t*. 

Th* witn**c resumed hi* *t*tu* — *ccu**d. 

The — o—d , Tarrant Offloer Taahiaoto Tanaka, Xnparinl Japan*** 
Nary, waa, at hie own raqu—t, duly sworn — a wit—a in hi* *— 
behalf* 

Examined by th* juJg* adrocat*! 

1* 1. Are you Taahi—to Tanaka, an accused in thia oa—T 

A* T*a, 2 am. 

Examined by the aoouaedt 

2. 1* warrant Offio*r Tanaka, tall u* what your rank, aUU— and 

duti*a — ra during March 1944* 

A* I waa at nnUJ on Jaluit Atoll* 1 waa tho pn—enter *hi*f 
petty of floor | I waa th* ranking non-commissioned of floor in the P*JT 
neater group of tho 62ad Naval Oarrlaon far—* 

3* 1. Did yen h»r* occaaion to carry out — execution of — tm vie— 

fUer et that tin#? 

A. Tee. 

4* 9* -hy did you execute thi* flier? 

A* Th* re—on i* boo—** I reoeirod an ord*r to do — by tho 
Commanding Officer. 

5. 2. .ho waa your Commanding Officer? 

A. Roar Admiral Maaoda. 

6. 1* Did ha order ywu pereonally to carry out thi* e—oatiom? 
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A, At first 1 received a request fro a Lieutenant Toahlnamj 
it *** • I refused. Bat Yoahlnare laid this n* an order 

tha Commanding Offioar ao 1 had to obey, Mid furthermore, after 
Yoahiaura la ft about 30 or 40 alnutaa latar I net the Commanding Offi¬ 
cer aa be waa taking a walk and at that tine tha remanding Of dear 
aakad aa if 1 heard something fra* Yoehimure. Than Z told the Admiral 
what Yoahlanra told ua about aaaeating the three American fliero te- 
ni#it and the Adniral a aid do Jut ae Yoahiaura aald and te yowr Job, 
and continued hie valic. 

7. 1* When you aUted your refuaal to Lieutenant Yoehlmra, tell us, 

if you reneaber, or to the beat of your re collection* that yea aald 
to him? 

A. Aftar "upper, ae 1 ne resting outside ay garters, Warrant 
Offioar ToAlaara sane ever and eeidt "X hare aonething to tell yea 
and you cone with ne". Then Yoahiaura took an te an air mid ahaltar 
in front of the paymaster quarters where nobody wee* And then TitoInara 
made a request, saying that "today 1 received ae order free the Adairal 
to execute three Ansrloan flier* tonight”, and 1 refused, string Z 
did not like it. Than TsrtAmm **dd "it la an order free the Oemand- 
ing Offioar, ae you must obey it", ee I had te obey it. 

i» 1* Old you eey anything alee? 

A. Yoahiaura first said that thle la a secret natter ee do net 
talk about it to anybody alee end be tore te be ow n e d with year pistol 
and award and ba in front of hoedqaertere toa±£t at tone o' aleak. 

7* 1. Is thsrs an laps riel Rescript dealing with military order* 

and tha obeying thereof? 

A* Thor* la suoh a thing. 

10. Q. Tell the coart in your own words idiot yea knew about it. 

A. Tou cannot qnostion a superior offioar'a ordam and yen mat 
taka it that the ardor ana* directly from no. He" - it bee referenee 
to the Saporor. 

U. Q. Whe re ham you bacon* acquainted with that laps rial Keaeript 
and lta text? 

A. 1 learned It when 1 first Joined the Wavy. 

12. 1, Would you ham performd the execution without a legal order? 

The Judge edvobet# objected to tho question on the grenade that it 
would be a self ea r r i ng statement. 

The accused replied. 

The comsdsalon announced that tho objection wee sustained. 

13. 1 . In order to carry out an exaoution, is it nooeesary to ham d 
lagpl order from a superior officer? 

Tho Judge advocate objected to the question on tha grounds that lb 
has not boon established what a legal ardor or illegal order le, either 
in Japanese or American sdlltary law. 

The accused replied. 

The casualssion announced that tha objection was sustained. 

14. 1. Whan you carried out the execution, did you toiler* at that 
tins that you wore carrying out a legal order? 

A. Yea. 
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30. Q. So Toohlaara Mlootod 70 a? 

A. X toiler* tho Adairol told Yoahlaura to ooloot too holporo 
•ad X boll*?* boooaoo Idavtaaant Totoli ra waa a * 0 ry food Arload of 
aino ho aolootod a* a* oo* of bl* holporo. 

31. Q. I oho* you proa*owtion'a exhibit #UA ato #11• «d ook m if 
it above boro that you hod this aooting at night with tho Ahdrol ha 
you checked with tho Adalrol oa thio ordorT 

A. It lo not oritto* thora. 

32. Q« How dooo it happen that you hovo not aoa t ioaod thio iaoidoat 
up until thio tiaa and neglected to laolado It la thio oUtoaoatT 

A. Dorn at ho jure X intended U toll it art oUrtod to tell 
orroral word* but tho iatorrogatloa wao no foot that ho p wiah t oa to 
tho next quootioo boforo X could aaooor. Psrtheraore, whoa X wao to 
oiga tho ota t o ao at 1 woo told that ao long ao tho facto oa tho otatoao* 
woo accurate and if you here aaythlag oloo to oay tell It to tho othor 
Aaorican offloar lator. Thai you 00 a toll It to hla and bring It up la 
court. 

a 

33. Q. Did you aoatioa to tho ia t o rr ogo tl^ effloer at tho tiao you 
•ignod thio otatoaoat aarhto preeeeutlea** oddbit #UA aal #ULi, did 
you aoatioa that you hod coafliaod thia ordar with tho Adtotolt 

A. X iatoadod to toll It hat oo X oaid hofhia X woo told thoro 
■iaht bo aooo thing oloo but 00 long 00 tkiago aotod la tho oUtoaoat 
ar* *0 our at* you oaa toll it to tho aoxt Aaorioao of floor that uoo 
ooaiag. Further**re, X waa definitely told to atoe ove that if thoro 
U • aiotaka la tha otatoaoat to oorroot It but othoruloa If you hare 
anything else, toll it to tho ant Aaerloaa offlawr. 

34* Q. DU you rwgard tho aaotiag with tha Atodral aa tho al#t of 
tho aaaoutioa, at toiah tiaa you allegedly ooaf&md thooo erdere, oa 
iapvtoat erent la tho oroalag procedure? 

Tha aeouaad objected oa tho grouada that tha eyiador of tho wlt- 
M*i lo irrelevant and iaaaUrial, 

Tho Judge advocate ropliad. 

Tha ooaalaatoa aanauaoad that tha objootloa woo not eaetalato. 

A. X believe it woo aot too auoh iaportant point. 

3$. Q. At tho tlao you woro ehovn tho original oUtoaaag of your 
daaorlptloa of toat want 00 on the night of tha «xacation, toiah you 
lator olgpad, proa*outloa*a axhibit #11, did you aak* any correction* 
or additions to that vUteawAT 
A. Tho. 

36 . 2. Did you add to that itataat tha fallowlagt "At first X ro- 
fua*u but lator" - did you tod that etoteaoat to tha original otato¬ 
aoat proooatod to yoat 

A. Too, X did. 

Bxatoato by tho a*ouoodi 

37. a. Of floor Toaaha, at tha questioning la Majuro, too sectioned 
you? 

A. I oaa roeogalao hla fUeo, but X do aot know hla. 

3t* Q. to at woo ha, Aaarloaa or Japonaea? 

A. la waa aa Aaorioao of floor. 

39. Q. Did you aaowor hi* qaaatlona? 

A. Too. 
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40. Q. Ho* aany <HMUoni did ho oak you, epprowimtelrT 

A. Thin* sontloMd 1a tho lUtMwt ud iom other things were 
AlM UM. 

41* Q* Th« oil you did m to anawor oimUoqi, 1 a that oorreat? 

A. Too. 

42. Q. Thoo it oould bo pooelble tbot thoro ooro othor footo eadstlag 
of tfdoh |ou hod kno ledge but of ohioh you oot eahod, lo that 
eeeveet? 

A. Too, thoro na. 

Tho defeaee itkod that tho ooort Uho aotloo of tho foot tint 
thoro lo m lUUuat, on tho ill wot roforrod to, oi|U| It lo o 
full, ooaplete oad dotallod aUtOMot of oU lifrlot footo. 

■ nalrurl by tho no—Aaolom 

43* Q* Hov oony filers did you oaoouto? 

A. Oao. 

44 * 0 . How/ 

A. It woo firing \>j o pi* tel. 

45* 2. Did you moo any othor mo*? Did you 000 your oabar or dHjor? 
A. X do not hovo any oword 00 X do net oio It. 

44. Q. Did yon know of, or did yoo hoar ahowt any trial for tho 
flloioT 

A. X did not hoar nor do I know anythin* ahowt it. 

47. Q. Did tho Aaorloaa offloor *0 latorro*tod yoo 00 k you tho 
qaootloo "iUto oU that traooylrod 00 tho M*t of laroh 10, 1*44’ 

A. Too, X bellows ho aald to dooorlbo Act I ague* 00 tho *** 

of Maroh 10 . 

4i. Q. Did yon dooorlbo ororythin* that fpp o i l oh tho olfit of 
haroh 10 , lf 44 T 

A. X did not dooorlbo all tho haypoala— of that ai*H X hod too 
mow. Oao of tboa woo that at that tine It dU net oao into ay 
hoad to ooy It. Aaothor rooooa lo that thay did oot flwo m Um to 
oay It. Tho To oot loa o ooro oaaiaf wory rapidly. 

Holthar tho ooouood, tho JodflO odwoo ot o, oor tho oodiilio do- 
atrod farther to omdao thio oitaoao. 

Tho wltnooo nodo tho following ototoaoati 

Thio naming whoa tho othor two dofoadoato ooro oohod ohothor or 
not thoy know tho ivoaoootloo* 0 aWlbit woo to bo oood la tho oon r l r oaa 
thoy replied yoo, hot dm thoy earn to aah no thoy did oot ooy any¬ 
thin* about It to no and 1 did not think tho at a t wa nt would bo aado 
la ooort. 

Thio naming tho diorootoriotloo of tho Adhdrnl woo otatod but X 
boliavo tho noot important ohoractoriotio wao aiaood and X would Uho 
U oay it now. Thoro aro many oooaaloan Won tho Adodral hollawwo la 
tho oobordiooto, ho boliowoo hin o good offloor or aoa-ooa, ho will go 
dlroot to tho offloor or nan-ooa oad giro hla oa ardor aad not # 
through tho obaln of ooaaond. Thio hoo happened often. Par exaaple, 
la ay work thoro aro ooeoaiaao Woe tho order woo ouppooed to oono 
through tho offloor la charge of pejaeotor It will ooao dirootly from 
tho Adairal to ao. And ordinarily la tho Jopoaooo Amy or hry Flag 
0 fflooro, Coaorolo oad Adoiralo, gaaorolly do not oooaolota with non- 
ooao Uho ua and thoro aro aoay ooeoaloao Woe tho Adalral wont dlraotly 
to non" bob, «nlloted non or ewea to tho elwllloao attaohod to the Amy 
or lory oad reqaeotad that thoy da thing* fw Him. 






p- 




Tho «Umm Mid ih.t h« hod nothin* forihor to otoU. 

Tho oitaoM room* hio o tot no am aoouood. 

Th* dofonso roatod, 

Tho dofoaM than mma d that tho aam rt diroot • wrUrt of — 
qoltol In rogordo to iaol* Tasski, on tho (rounds uist o prion fooU 
0*00 hoo not Won oatobllohod bjr tho pro Moot loo. 

Tho ooMlsoioa anroMosd that tho Milan mo doWoi. 

Tho robottol Wgant Tho Jod* advocate oao oollod m o dtoosi 

for tho proossation. 

SxadMd by tho >4co odroo o toi 

1* *>• buti jostr MM| rook and prooont duty ototion. 

A. UonWosnt John A. Mnryhp, MB, If Wo A hr Unporor/ doty, 
stiff, C o—pri o r horohoUo OilWrto atm. 

2, % 1 ohoo yos proosootion'o o*hihito #»A, /Hi, IM, fllA, 

r Uo, ?12* # »nd 111, With sro tho otoUn—o a— hr Wo do food sod i 
In this out, sod oth joo If joo nod foA tho otslQMW tram tho 
dstVtndaota in joosUoa sod, if you soo tboo ol#l th— o f t— W ot 
A. Too, Z — prooont shoo oosh of tho dofood— rood ilood 
a Jap* none Irsnolstloo of oosh of th oo o oWIMto — oorrootod o—• 

1 mm aim pram sat sod ssn oosh of tho oooMod hp thoir roopootivo 


3. Q« hot — tho doto of tho alpdii of tho — mo—m»s sMihit 
ffA ond m by tho oosooodT 

A. ProMooti«n*s sohitit #9* sod worn oi—d bp tho ooooood, 
Tou#o Toohlmra, M tho firot dap of On— r 3945* 

4. . hot — tbs dot# on With tho so an oo d alp— proas sot 1 m* o 

exhibit life and fUT 

A. i-roM 00 tiM«s odiht m — #1* ooro hfMi by tho or- 
iwii, uamra Xnodd, so D os—or 1, 1945* )*—stolon's orhihit 
fllA — HIM — oipssd bp ooo—d, ToohUoto T spate, so Dm— or t, 
1945. P rooseotion* s otelblt #12A and *1» — W—d Ip OooMod, 

Tuksshi Tsoski, on Uoo—or 2, 1945* 

Witter tho ooouoo4 # ths jodgo advocate, — tho so— — so do- 
si rod furthsr to on—no this sit—o. 

Tho oltoooa roooMd hio atotoo oa Jad*o odrooo t o. 

Tho dofo— oovod that tho oonrt diroot o rsrdiot of •#—tol 
in rsjordo to da;— 5ooign Tooohi on tho g— that o yriao 
facia oaso hao not boon ootobliohod oftoiaot hio. 

Ths oonalssion — mssiI that tho ootioo — 4— 

Tho oaonissisr tten, at JiOO p.o. od>—i on HI 9iOO o«o* 
rodnsaday, Do— 12, 1945* 
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U. S. NavalAir Bam, 

Kwajalein la land, 

Kwajalein Atoll, 

Marshall Islands. 

Wednesday, Dsoerdser 12, 1%5. 

The 0 omission rat at 9:00 a.m. 

Prosentt 

Coonodoro B. H. Wyatt, USN, 

Captain C. C. Chanplon, Jr., USB, 

Captain J. R. Woieser, USN, 

Colonel Thomas P. Joyce, Inf,, 

Commander William W, White, 031, 

Lieutenant Colonel Basil P. Cooper, FA, 

lieutenant John A. Hurphy, U. S. Nasal Reserve, and 

Lieutenant Will laa P. Mahoney, U. 3. Naval Reserve, as Judge advosatss. 

Edwin A. Boles, Yl/o, 0. S. Naval Reserve, reporter. 

The record of proceedings of the third day ef the trial m» xasd 
end approved. 

None of the accused desired to sake a eta tenant, and sash of tbs 
accused out® it ted his case to the oonmleslen. 

The judge advocate read his written opening argument, g p p sn ied 
smrimd "Q" • 

Ths accused read a written argmsdb, ^pen de d Marked *R* and "8". 

Ths judge advocate read his written olosing argument, appealed 
narked "T". 

The trial was finished. 

The commission was cleared. 

The commission then, at lOtOO s.n. recessed until ItOO pm., at 
which time It reconvened. 

Present i All the menfcere, the judge advocates, ths reporter, ths 
accused and their counsel. 

No witnesses not otherwise connected with ths trial wars present. 

The commission was cleared. 

The judge advocate wae recalled and directed to reoxrd the Allowing 

findings: 

As to ths aocused, Tsuglo Toshlmura, Lieutenant (Jg), XJN, the 
specification of ths charge proved, end that the aocused, Tsuglo YoshL- 
mira, Lieutenant (jg), UN, la of the oharge guilty. 

As to the aocused, Maseru Kawachl, Insign, UN, the ■psolfloatlon 

of the charge proved, and that the aocused Mam Kawachl, Ensign, UN, 
is of the charge guilty. 

As to ths accused, Toshieoto Tanaka, Warrant Offiosr, UN, ths 
spedfication of the oharge proved, and that the toe used, Toshieoto 
Tanaka, Warrant Officer, L*, is of ths ohsrgi guilty. 

As to ths accused, Tadaehi Taeakl, Ensign, IJN, the specification 
of ths charge proved, and that the accused, Tadaahi Taeakl, Ensign, UN, 
ie of the charge guilty. 

The commission wae opened and all parties to the trial mitered. 






The commission informed each of the aooused that it had found the 
specification of tho charge proved and that eaoh of the accused is of 
the oharge guilty* 

The scoured, Tadaahi Taaaki, Ztmigi, IJK, then read a written 
etatennnt setting forth natter in extenuation of the offence, appended 
Marked "U". 

The oomnlaslon was cleared* 

The commission ms opened. 

The commission then, at 3*1? p.m., adjourned until 9*00 a*n*, 
tomorrow, Thursday, December 13, 1945* 


FIFTH PIT 

U. 3. Naval Air Best, 
Drajalain la land, 

Kwajalein Atoll, 

Mara hell Islands. 

Thursday, Deoadher 13, 1945. 

The ocMMission met si 10i40 a jb. 


Ccemodore B. H. Wyatt, USM, 

Captain G. C. Champion, Jr., USN, 

Captain J. R. Ifatsaar, USN, 

Colonel Thomas F. Joyce, Inf., 

Ccaeiander William V. White, USN, 
lieutenant Colonel Basil P. Cooper, FA, 

Lieutenant John A. Murphy, U. S. Naval Reserve, and 

Lieutenant William P. Mahoney, U. 3. Naval Reserve, as judge advocates. 

Edwin A. Boles, Tl/o, U. S. Naval Reserve, reporter. 

The record of proceedings tf the fourth iky ef the trial was reed 
and approved. 

The oamadseionwaa cleared. 


The eoaaleslon was opened. All parties to the trial were present, 


The Judge advocate was recalled, and directed to record the sen* 
of the commission aa follows: 


The commission, therefore, sentences him, Tsugio Yoshimura, 
Lieutenant Junior Grade, Imperial Japanese Navy, to be hanged by 
the neck until dead, two-thirds of the members concurring. 

The commission, therefore, sentences him, Mamoru Kawachi, 
Ensign, Imperial Japanese Navy, to be hanged by the neck until 
dead, two-thirds of the members concurring. 

The commission, therefore, sentences him, Tadashi Tasaki, 
Ensign, Imperial Japanese Navy, to be imprisoned in such prison 
or penitentary as the convening authority may designate for a 
period of ten (10) years. 

The commission, therefore, sentences him, Tashimoto Tanaka, 
Warrant Officer, Imperial Japanese Navy, to be hanged by the neck 
until dead, two-thirds of the members concurring. 



JOHN A. MORPHY, 

Lieut mant, U. S. Naval Reserve, Judes Advocate. 


WILLIAM P. MAHONEY, 

Lieutenant, U. S. Naval Reserve, Judfs Advocate. 


-da- 






.inolgn TadaaM ;*aaxi ( lap* rial »«, Uarjr »ua tha offloar In oh*r«o 
or ii>« throo Anarloan fl/ara who wore , rlaonar# of >*r of tha Japonaoa on 
Jalult Atoll during th« oorl/ port or Woroh 1944. On or about 10 Mrth 1944 
ha ourrwndorod tha tl.roo A Mr loan fl/ara to anothar Joponooo offloor taoo- 
Ing tha Anarleono waro to ha naaoutad. 

'jtal^n Taaaai did not altoapt to aaeartaln if U.a oarloan fl/ara aara 
to ba omontad "for oaoao'% Uiat la aftor trial oud convict an of a or loo 
racutnltad undar tha provision# of tha Banova Convention routing to tha 
traatoant of iTlaonara of or. In foot tha throw warloaa fljaro had not 
baan tlvan a trial, had not baan found guilt/ of any orino, and war# o»a* 
outad lllagoilr. 

For U«a raaaooa tUiod abova jiaign Tadaoii Vaoaxl woo found OUILTT 
anu aautouaod to aarva tan ;aara in U.a , aol tootlory. 

Tha elrauuauueoa uwviar which ,-nai*n Taoahi oumndorad no throo 
Aaorloan fljara to wuutbar offioar of U« i^pariol Joponooe B*v/ aara ooah 
that it io fait ha la a juat aubjact for tlouanoy. 

Tha untiaralinad tharafara Jdmtoa attention to tha partlouiar oou- 
dUiona oonfrontlng otaigit tadaohl at tha t*aa ha aurrondarod tha fly arc for 
aaoautio a anti ra^uwata oonaldarot^m of thla plow for aleawngr. 


Beall r, 
lloutanant Colonel, 
















The conolssion was opened. 


The ©amission then read and pronounced the sentence to each of the 
aoeused. 

The commission, having no acre cases before it, adjourned to await 
the action of the convening authority. 



B. H. wim. 

Combo dors, U. 8. Mary, President. 


JOHN A. MJRPHT, 

Lieutenant, U. S. Havel Reserve, Judge Adresale. 








Jurlaaiatloai 


1 . Caafraaa bu uot, uaaar 1 U MwUtaUiMl piww t toltgalto 

IttlMfUr •** U «U 1 UV 7 M AlMlMI to Ilf M Wf mUm> 

ala tor N»r •rUn" ar Umn p fH iMlM aa UtorUln■ ! lav, Dm 
fiiMliM *a4 «PM«I1« af a aiUUlf a o Mlaa l aa far tha trial af avail 
Uaaaa la uacoaatltotlaMl. Dm *111 to 17 aaaalaaian faraad If tola 
aaari faila within that prlaalpla. 

2. Ida aaurt toa aa jarlaalatlaa to try tha liftoito aa ahargaa 
ar apaaitiaauaaa walaa ara InbM «*» prtualpl— to rvlaa ahiah vara 
aat la axlatanoa at tha Uva at aa—laalav at tha aata far toiah 
tfafanaaata ara ohargna, ul haaaa "to **aat faato”. 

9. Dm "OCaJ>" vviaa atf 000. fUl ^»pt. 4$> rf* iaaaaa by —aaai at 
Jaoarai too-rtoar upaa ahiah toa trial aaa aaari ara natobliahat, ara 
in aarajatlaa aaa vialatiaa at aatoallahad antotoaUra aai praantaral 
law kaawn to toariaaa Jurlapradaaaa, aad tharafara nan-laga! aa a 
fawaiillan far triala af a ariaiaal aatora. io partlavlar, h tal l aa U 
aa avldanaa ia : rnjadtnial to tha autotoatira righto af tha dafaadaato 
if fallawnd, la that 1% patalto latradaaUaa af haaraar and a a a n a di ry 
arid—aa oat paraittad la tha m aaaaptiaaa to tha *tont nr l daait* 
nda aaa wit aut faaiMAtiaa to tha datrlMht aat prajvdUa af lha 


far toaaa afaraaaallaau raaaaaa, aaxaaaa ah)aata to tha aaa af 
aaatlaa It ia gaoaral am apnalfltoUjf to aaatlaa 1M <Z) t (4)| 
l»)j toctlaa Ih 0, a, F. 

Alaa # toatlaa ), la ahjaatod to aa tha mm granada . Fartlaalarly 
that pArt ihtlflc"—if f i MM v h athar ar aat ia TtaU«laa af tha 
daaaatla lav af tha nauatiy ton parpatrwtod". 

4. toaaalng thAt Jittf nlaa apply. toa vvm at tola trial ia ia» 
aarrnatly laid. Uaoar toatlaa 9 to) trial# atoll to halt ia tapaa, 
«M#pt that "patoAM toaa attanaaa hm a partlaaiar fangiaph U a l 
laaatlaa outalda Japan |4 bn ratoraad to tha aaaaa af thair ariaaa 
far trial by coo. iUat military ar alril tribaaala af laaai jvriadia- 


If toa axawpUaa to Aaotiao >lb) ia to to toratod, tha trial 
annul* to nald ia Jaluit, aaaaa af toa allapad ariaaa. 

lha oaf andante hara tha alaatlao -ndar aaatlaa J to) aad to alaat 
to to triad b/ a alrll tribunal. 
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(an &■ ippMM * briaf If Uw M<« JMftlU'l tfl—Mrt Ml plM 
%• JttlldllllMI 

Tha jurWdlotton af thla eaanlaaion hu alnadr wphald la a 
prwliu «*■«, *• 1 bwltara ih* Mp MvMtU'i «mr ta Mm ikjiatlM 
ahauld to mry briaf. 

lit flni ibjieUn Is that Ominii bn Ml l«li|iUi KUtharlly 
!• lb* ftcaoutiwa T<ui4h ar uur iUmt br«Ml af tha n?imnt to aanduot 
thaa* trUla bgr « Military mmImIii. Tha jidp Mtmti fwM fm 
Appandlx a-7. VatmI Oaurto Od toarda, HC* 40T» 

In allmr wirdi lh« pmr la oandual lh an Military tanliilaM la 
an araoutlra pavar and daralvaa «paa tha Oana*adar-la-Chlaf, tha 
nraaWant af tin U.0., ttmch cutordlaato aanaanAnra, Adair ala Main 
and Harr 111 . At til* llu X wauld Ilka to Intradnaa Diapatah 000436 
Ootobar. fra m OaaKnrOlla Araa la ClnCTao/ran raiding "hagMat Autharlty 
oonvana Military oaaalaaian far trial paraana aceaaad war orlnaa 
oanailttad In Ihla araa prlar to Vs 6, aoovoatlan*. Tha omr la Ibnl 
dlapatoh (Itib parala•lan to bald thin oaaalaaian, dlrpntah 008106 
Ootobar. aa fallaval «&afar 080410 X I0U AM mauai ADTHOftUM) 90 
Qplfmi IF OGMMABOIL* ASXA BOOB MIUTABT COM<1881018 il KAl II IKIUAH 
ran TO1 TllAL 07 SUCH WAB OBXKK* CASKS AS NAT J BOMkLT 11 bHOOMf M70BB 

rw z •*. 

Tba Judga aAwaoato further alatod that lha apaalfla autharlty far 
Ainlr&l Flail* to aanvan* thla oaaals*l*a la aantalnad la Traalanatlaa 
Mi af whlob Ihla oaanl»«lan 1* fa^iaetad t# toko judicial nailaa. 

Thar* la a aharg* that lha lava under which ihla aaaa la taiag 
, raaarutod la u BUi Xldk> Tha lUtnli lava ar* da lad 1980, Tha 
law* af honanlly alaa •*! farth In tha apaelflaallan bar* a* into*, 
tha lawa ar* aal bank a* far aa elvllltatlan. 

Tha third abjaelian that tha prooadur* ham in aantalnad In lha 
SC a ralaa ara In wlalalian and dara^tlan la lha righto af lha 
dafandanla, lhaaa rulaa nr* In aenardano* with lha lallar nilaahad to 
tha praoapl af thl* oamlaalani Ihny torn b*<n aatharlsad hjr lha 
Jud^ Adraeala far tha U. 0. *awy and far Ih* Arny by 0* naval MaMrilnr. 
Va ara nal trying U. 0, olllfirna In Ihla anaa tail ailltana af n ftralgh 
country. Tha Jndga adraanto qua tod fwa puga 400, Kawal Oanrta mi 
Banriai 

Tha laal abjaotlan la la lha varna. Tha aaaa abjaattan wna 
ralaad pmrtoualy and •▼•rmlad an lha grauada that lha trial la hali 
aa alaaa to tha aaana aa oanmalanl. A maaaaahla aaaplinaaa hna baaa 
m*da with lha rulaa aa ta trying lha aaemaad naar lha aaaaa af lha 
allagad orlnaa. 
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max m AiTiMUKi Ttu >mrmi omswo amnnbut riad nr lc.utsn.uit 

JOHN A MUlhUT, U HR, JLfJOH ADVOCATE. 


A* this, tbs ssoond war nrl— trial, Rm u * awaalurim X cw- 
aet tel? but dlaousa and aaal*lrs for a aoMowt tha rwaam a toy auto 
trial* M Ui N ir« no* balng Itald throughout Ua wsrldj «lut tod Just- 
iflaaUo* far auoh trials am, and *1*1 *ivilUsd assist* «/ fli t 
to gala fm U»u. At to* cutset It is Um ..biding hups af tbs world 
that tbasa prosecution# of tbs guilt* will lb a olaar and positive 
as*** point out to siy Tutor* war oriain la e»i tbsir fsllowsm, that 
iat#n*tloaal urlas daaa oat pay. <*0* tks aaa tall whsthar or not 
auab trials as Uwn “l td tba mh as junt puolatu#«st tf war salwimla 
will datar war*, however, rogardias* of Iba ustaws, tbs msulta Of 
tbsaa piosaautieua am bound to affaat profound!* tbs sour so of later- 
not Laos, ml* Lions for generations to ocas. 

To asf tha sonaept of war or lass «eem to ba a bewilderaaom 
aly. la as«v rwapaot* it Is. tot it is a rest, tost natwitbstsnrtlf 
tons destructive flam tbmwars, bloat busters, sad a tools botos, 
tbam baa been siaaa anelaat Urn a steady into la tbs motriotlaos 
and prohibitions upon too conduct of war and tbs sRplaywt of ercel 
and tortuous weapon*. {boas, too elvillsed world today r sanguis— aaa 
oafomas as tbs laws and custom of war. 

Xa tbo days "boo Joshua’s troops toob Jorblao no auatsas of wap 
warn viola tod, toon as too sariptoras rs aard tbs* "utterly all 

that wsa in tba civ, both aaa and wema, /of aad aid • and bunt too 
ait* with fir# and all tost was tosroliu Nor was too . salaist smfoss 
lag to a wsr arias whoa bs oaf "X have wounded tom that STO Mt abla 
to rise". As ye* re hav* pa sssd labs history, aivUlaad sosUt* baa d- 
torod its oetlaa in tbs saadwat of wsr sad has lung groblbllsd swab acta 
as toasa. Xa this day *ad ago Joshua would staat snwrtsfNd far violation 
af tbs lam of wsr sat ah) 1 shad by too IRfso Pnarswtlm of lfOTi aad tba 
aalaUt would ba punlatobl* for Ma atroaitias tf vifbw af Iba lam 
of war stoahilshad by tha first Damns nsavaatlsa. 

Ovar tba csatorlss nations bavs omb to rstfngal— sad aafbrwa bf 
rotaliatim and sumary puaiabasat litarsll* buadroda af ouotaaa af war. 
Ibosa sustows hav« riUUsaUy sought to in pr w v s too 1st af oar stritom 
as nklnri ovorywbero. ajwni am af too baaia pciwsiplaa toito boro aato 
uatad to* navalopwoot of too lam aad custom af war. la too priiuApU 
of bamaii*, —h’to prohibits u^hfssit af asy auto kind ar dsgpws af 
violaaoa as is net «stua.^r moeseer? far tod purpose of war. v mng tba 
assy sad nuwarou rwstrlatiom md llaltottom uadar tbit primipla is 
tbs uatworwaU* roangnlsad aad sa u ptad sola aa pr u of dsi la tba IH 
irtlala, paragraph (a; 19U? Hagoa Oavanttm whlto atataai "It is 
sapsalall* forbiddsn to kill ar woaad aa mw too having laid dam bia 
arm ar havlag aa lagw mom af dafaam, baa aurrawdaroi at diaarotlea". 
adMif tola oiaar and eoaales vula wsa not auffialato, a variat* of 
sddtiiana) nils* have baas univerooil* m s ogn l u sd aad aia^ t ad pro tes t 
lag priasnara of war fro* outrages, indignities aad jmsltomto. 

without waiting until too soil of this war too u. u. baa so r ap sa t * 
oeeasala na as fallowing Oaoorol Loolltllse raid ovar fbfarw, war n ad Japan 
in 1*2 and 1*1 to carry out its agroamto to sbaa r ws tba prrviaiam af 
too oonvaation and in ao unosrtsln toms warnad tba lap mass Oavawnito 


■Q<1)* 







that m would hold personally aad offtotally rnymMi far (Mr Mil 
of <^ml(/ oat Uitariiy all officer* of (M .apaeeae O mn awt Mo 
hava j* rtiaipatad la their ■naatUMl iai would villi ifM mk «fapanaee 
offioera Um pawl ■ knack (kv ( mrw for thalr uncivil lead u4 larmwaa 

Mi! against Aaerloea rr i i wri of oar. 

Hum it io oiaar to r»e oty • trial of war arlninals, such u U« 
( >r*a«at one before tula court ia eo Justified and Uio prwaetfoat aa wall 
••tabulated euuag nation#. 

la the taatoat ease, aoh «f Um aroused m charged with Um arlaa 
of Murder. That la - Um unlawful kill lag of a bunaa being with oolite 
aforethought* (lefluad Navy Caarta and Boards;. 4 fl 09 or Un aoeweed 
•ith a oiaar aonteioue tenaatly cay today that ha d!4 aat know Murder 
n» a arlaa agalnat ooaletyi that ha did .wt know It «aa an illagal act, 
aftar bxlndfol.Ung and the hands of a defeated ate prisoner of uar 

to ahuot hi* la tbs hoad and at ah hi* In the heart until he uua dead’ 

No - If that la tha dafanaa of tho aca u sed they and aaoh of thaa ara 
hiding behind a uaak of hypwwrMy. They ara altoapting to do tha aaaa 
thing again, If to ovaro jm tha a'.ouaat of auUoe, thay In aoft whispers 
tall this court thay foil *u aoriy for tho fliers that at flret thgy 
refused to pwrfom their barbarous aota. )*t io nallaa? Ua find in 
(I. A. »a. ibMd Fad. eporta 312, Um folltelHi; definitive > "dailos" ia 


not necessarily -sent In the lew a malignant spirit, a —IlgnaM lad awl 
loo to produce a articular evil. If a aaa latent 1 finally daea a Mr 
fUl aat, an aat whioh he wow* la llkaly W injure another, that in laar 
la nulloa. It la the wilful purpoew, th, wilful doing of ah aat Mlah 
he know la lia b l e to Injure another, rugardleeo of tha asnaogiMate. 

That ia ;a~lio«, although the u*n nay >«t hevu had a apaelfla IMentlnn 
to hurt a particular lnudvldual 1 . Can tha at ,uaui be heard te ear that 
they did not lnttuitianully do thalr uat. '.hu avlduuoe clearly a h aaa 
aonaultatlaaa, a aarafully laid plaa and the exeeutiaa af Uut plan. It 
la abaurd te aak did tha aaouaed know thalr aat weald ha likely te la* 
Jura the viatine, lhu» In no eay did, tha eeaueed oar aaaid Ua aaiaaad 
disprove ttM wleuent. of uallea ia Uvia ca ae. 

how aa to tha other elea o a t a of tha erlua allayed la tha apeelfl- 
catlan, the preaaeutlou triad diligently to find fraa lu mm- aituagaei 
aa wall aa tha atauaad what possible Justifiable aaaaa there aouid have 
been te onoauU U.e throe xaarlean fllara. ah Uio court ia aaara aa 
justifiable aauae uao aver advanced or ewg»eeted. Ua p r oaee ut lau clear- 
K aaUhliahod through tha eUnaaa laananl, that no trial aaa held far 
aiv' of U*a flier a. If there had beau auoh a juatiflahla amuae, that 
would have required a trial, aau Um court doubt for mm ueuaut hat that 
en entry would have bean wad# In Um daily report# kept hr Zwaani. la 
addition it ia inferred strongly in the odMirale report that the fllara 
ware eaeweted baaauaa an aitUia invasion of Jesuit waa itedaokt. 
van tha euuused would ha a to adult that that would ha without Justlft- 


Iha evidence establishing tho kllilj*, by ahoatlag and Stebbiag to 
death, Uurwa Auerloan fllara la unoontradlotod and adulttad bgr tha aa- 
ouaad, Toahlaura, r.ewachl, and Tanaka. Ihe adnlteieaa sad tha daounanV» 
ary proof clearly eatabliahod that the three fllara mm* Auerleant and 
ettaohad t tha eruad foroaa of tha U. 3. Tha wltaeaa for tho preeaau- 
tloo aa wall an tha edala«lona of Ua aaouaad alaa eatahxlahed that tha 
Urwa tear loan fllara ware at tha Una of tha anaeutloe un a rw ed p rl a aai ra 
of war in the ouat&dy of the aocueed. Um oourt will of aourwa taka 
jWdlolal knowledge that a state of war existed between the U. I. and t a 
Japanese jplra on Ua rah 10, 1*4. 









Shi*. then dd-rij- aetahiiehee *11 the aliagatlone of 

the ap'ioifinetivn fUU\ charge. mm cam to the t;ue- tlon of tho 
tying In, or Urn application of this specifleatlon and eharge to tlM 
aoauaed. I u Um ecouaed Yoahi mum, Koweahl, *iv fenaka, there tan 
be no .ue tlon. The court haa toforo it thair ai^nod at tewanta no 
noli aa their own taatlnony »d**it in# thair actual aota of axeautlon. 

AO it. taaehi, wo find tho definite aUtonout io the Actoircla report 
that ho »aa the of laar in oJv.rge of the jrlaonera. Ho k.oo aoaoaoo 
;od to ha in charge of tna filere and aooo one had to releeae tho fliere 
to Yoahlanra. In hie aigned atatewant Taaakl eioariy el«Ud that on 
tho afternoon of arch 10, 1944 tho rdwiroi told hin that tho fliora 
ware to ha executed and that ho would eaoretly roloaoo the flioro to 
oahiiairo. However, av.«u in Um abeonoe of Taeeki'a elgned atatoaent. 
it would be good oirounotantlal evidence to proouna that anyone in 
charge of tho filera reieaalog tho filora under tho aoodltlena that 
that axiatod late at niU t thrwa ofioere, wro ant havb known the? 
wore gol<* to be done away with. :^na of thoao faota wore dlaprwvwd 
hr an/ oonpotent evldanoe tv tho ac uaod. laoafci, tharoforo la what 
la ki-uan aa an oooeeaor? before tho fact and m§t bo troatad aa a 
.rlnaipai.. An aoeasaery before the fact legally dafinad in ularka 
irixinal caw, age 109 ia "one who io abaant whan thu aat waa aaw itlad, 
but who procured, oounelled, on. wended, or abattod the prlaol,<*l or 
actual door of Uta aat to outfit it.- aaoo 1a 1$ b.«. Coda 550 it la 
eUtcdi "whoever direotojr eenaita any aot ounetltotlAg an affonm 
dafinad in an/ law of tha u. b. or aJUa, aboU, oojiooia, onwada, 
iuduoao or procure* ita ixemlcaton la a principel." There tan bo on 
doubt but that laaahi'o *ota in ordering and arrangii* for tha prleooare 
to bo turned over to Toohinuro, tan k:.uvlng they were to bo awa aat ad 
did aid and a bat the ooeniaaion of tha aot of execution. 

Tha dafonao of the aocuaad, toehiaure, lawoahi and Tanaha, that 
thagr wore acting under ordara and other legal objection# oitwanaad bp 
than will bo dieeueeed bgr my epilogue dr. Mahoney in tho p r oaac u tica. 
cloelng arguaent. 

•uf.'iaa it ia to aa/ in oonelueiou, that eaoh and everyoaa of tha 
aoeuaed a tend before thia court of Juetioo proved guilty beyond all 
doubt of tha orlne of sirdar in violation of tho dimity of tho United 
tatoe of xnarioa, tho International ruloe of warfaro and tha noral 
ataadarda of oivillaad aooiaty. 










>! I. JU.t3 :i HITT* A '".Ut'JfT I iAP PT Li, Cl*. KU. f' UIKATA , 

tjk, citm .i r a accussd. 

In tho InporleJ iiossrlpt Oellvored to the Japanoa urn? and !*avy, 
Uvora la ouch a «*:,tones, "iuberdlnaloo abcild he so tno Ida* that tha 
ordoro fro a tholr superiors ar« nothing but tho orders para ana 11/ from 
Hia Wejosty the «ioror’. And sgsln, mm| Um r Vila a on tha J spa now 
•limy and Xavy It le rogulatad to thla offset "Maolpllna malntalna tha 
or.eo.tlal military otrongth of forooa, and It 1 too If Is aatabllahad by 
oUdlonaa. ?hs inform, military nan ahold davota thcmoolvoa to tha 
•spire, should bo piously obodiont to thalr superiors, and should usho 
It thalr nature s j osteriorl to oba/ and obaanra oooVly and lnaodiatoly 
rhatovor orders if tha an are (Van thalr superiors", This primary prln- 
clpla Is tho ulntessonao of tha I**rial Japanese for as s , aa la tha 
basis of military sduoation, rsrvedea ©vor dvola military lift, and 
baconas tha pivot of ullltary activity. Thla primary prlnoiplo culti- 
vataa tha austere dlsalpllna anont Jcpsnsao military unita undar whlah 
corwandara oan nova thalr nan so aaslly aa ba a bis to drivs than into 
firs and «Ur at thalr beak and sail. In thla nay, oan wo drill out 
suoh afflolant Japanose forona that am ba eanasndad In atrlst ordar and 
fight Lr tha last ona confront in* with tha ns at tragic aoams of tha 
flald. 

If tha court nlaaas, s Japanese military unit whlah night ba ton- 
j Ida rod aa an organism having tha oonnandsr aa tha brain, tha nan aa 
tha fhrw ms abort, and tha ralation of ordar «kd obedlanoa tha frwn, has 
consequently, tha special character aa a soolaty, whlah 1 Ilka to tall 
totalise and absolutism. To ba sirs, say loros of any country haa naan 
or laaa this o harms tor, but aa tkr aa I know. It la an outstanding 
foatura of tha Japanese f cress that thoy aro remarkable in thla eharan- 
tor over tha world. So wo cannot apply tho liberal and lndlvidua 11 stld 
idoaa ohlah rule uaual sooUtioa unmodified to thla totallatls and 
abaolatlatlo military society. for lnstenoo, tho authority and raepenei- 
blllty in tho hands of tho Japanoao military ixmndara aro ao Unaut 
that sxtornally thoy aro supposed to roprmo* nt personally, aa tho sub¬ 
jects of thoao organisms, whole authority and raapanalbllity of tha 
rganle units undnr thsa, and oantrarlly thalr siAordlnntae baring 
internally raaponalhility toward than, externally aro supposed la harm 
loot lndspant poracnality. Baoauao thoao subordinates oust oboy thalr 
cuaaunders as thalr liube absolutory and hart alaoai ao sopooliy to 
avail thalr own Judgement. 

If tho aourt < loess. Tha garrison unit on Jarult that new innaaana 
tills ossa, is ona of tha vary Japanose military unit, tho a bar ao tor of 
whlah I haw explained abovu, and booldoc, tha period thla aaao ooemrrsd 
waa Just whan tho unit sadiiblted vary ecnsplsnswoly that ohamaiar. 

Tho roaaon ho Inc that, aa tho oourt olroady knows tha datalla, tha mar 
situation on tha Japanese bass a in tha Marshalls gran ouddanly tanas 
alnaa tha and of 1943, and aftor Xwajalein, tha moat lag*, riant strategic 
do lnt In tha Hits halls, fall In tha oarly pvt of ratrwry 1944, it 
tumad oritioal, and tha members on Jarult aa mall aa on tha othor 
la lands had to eoobat with all aorta of vnfarorahl* o lramuatanooa 
brought about by tho bloc kudo of aupplios and cuwwun last ion, without 
saying ovary day'a fitting, and thla doaandmd naxlnum oooporation and 
oonblnatlon of all nombors. .-uch was tho altuatlon tho garrison unit 
on Jarult waa confronted with In tho ourly part of February, then thoy 
woro dost l nod to aapturo thro a Aaarlaan flyers, ao thoy trooiod than 
according to tho in toms t ion al low and humanity desiring to sand than 
to Japan by tha murllaat transportation. ~n or about 10 Harsh, aa la 
xlroagy sridsnL for tho ooirt, A toll eurasnder ordered sworetly arrant 
officer Toahlnurs and othor two, tho dofondanta now In thla oourtroao^ 

W kill tho wriosn prisoner* of w«r. Though tin raoaon of tha ordar 










was not atom to th* dafandanta, itlii «tUr of ««rw Mt Uwj 
supposed th* flynro dUht Uw hod off*DM to b* OOMM. In 

Japnoao stillttry farooa, 11 la oaacptlonol u a*II aa sarlouo to (pootloa 
tu order*. Jlapootolly to this oa**, tha |hw «i on Adkdrol, th* 

A loll ooouandor «hM hlo MR r oip Mt od oo "Tha A Inf of Jenrit* or *Tho 
Jan of Jamil 11 , tho rwoolvoro uor* ooro Rarnat Uf floor* ul Fotty 
Of floors, and orltloal situations a*ro pmdlngf undar nak «ondltl*ao, 
ih*io ma non* naod Ibr than lo no alia to 1* moot** and pursue tho order* 

If they hod • ■ oaotjonod tho ardor, acaryna usuld hovo dlatmotod thoflr 
t/rtmfht 00 soldier*. If they hod raltaod 11, ou B i yana would homo 
folio* upon than, *ri enough, thay obeyed and p ar ana d tho oidsr 
horn ally uoaordfiyi to their "nature a nootoriorl" lo ebay and a b ea m s 
weakly and IncndlaUly wtntotor order*, if thoy or* trm Ihoir nparian. 
And U la elror that thoy nado no fonll in pursuing tho oyhr, oo tho 
atoll eoowndor, *hao ha r*«*leod tho report on tho nairthn fro* thou, 
only thanked thalr labour. A**Uy, tho dshahati sendee— —a ban I Bally, 
weakly, faithfully, and Woitly os If thoy hod boon tonod danootfto 
anlaolo, only booaasa thoy had U da ao In tho wllllary nrriaa. Vhon 
thay return to tho olvil ltf* on ana* day, I boUora thay will Uotlfy 
thaw a ole* a to bo ownoro of Independent, noblo diwdar by thalr bohorlwr. 

If tho aourt ploaoo. «han tho ronl foot lo oo otebod* ohould no 
still onopoot than to how* harbour any orlodnal ldnd. ood tborofort id 
guilty? Ho, thousand tlwoa no. And If no hovo oenothing ronolnod to 
bo Uiqulrod into about this orant, no on* bnt tha iWU a——, tho 

of tho Japan*as rcrooo* aha rooter atatod ad tho beginning of thlo arpa* 
sent. This *f*aatutor, honnvor, ooonittod snUida roopoetohly nor* UOA 
a Month age, loorlng odnlroblo toctamnt, in whftdh ha alotod rl#)jr 
that oil responsibility about this a want should bo Ulna by hlnoolf. t 
don't hot Uothsr ho noont nsrol rooponolMHly or rsaaprioel blnoalf 
to bo guilty of uvdor, but it any bo uoolooa U emaiina thlo point, tm 
ho sold oil roopanoibiUly rbont this ensnb* 

If tho sort nlooas. I believe tho prina^lo Ihol punlahooU ooaot 
bo notod whan thar* la no orlninal intaol, lo ooonon oanog ponol long of 
oil OMiitrloa. Thlo being real, 11 anot bo oold olnos 11 io previously 
notod ihol all defendants In this court ho g haaond no arhtlnal la toot, it 
la absolutely aloar that thar ao tiled no arias, and art not guilty. 

The re fora. It is natural thot in Japan* ao oraod Car — thorn ovo oovaomi 

faaowa ooooo in ohUh o non following hlo a amending off—r'o ordor 
klllod a wan and hlo action was not oonoorod. 

If tha oourt ploaoo, ruloa ora rough oa netware*, oo to apply thin 
to an actual oust wo mat ocnatmo tho spirit of rdUa oou o r o toly with 
a uy o r lonoo d ludgaont by noono of sound noral osMOOIonanaao of aooloty. 

Thus, in ooooluofen, I would liln to nob tho boert U giro fair, 
rlghtoooa, and iwpartial consideration to tho oat and olrsunotanseo at 
prwoontod In this trial, oopoololly to tho apooinl ahoroator of J apans oo 
forooo, giving dus ragord to tho authority of Im and juotloo. 






Mara la > w ifiii I tha wlttan wimmI rwrt by lieutenant (Jgj 
F. 0. Madrigaa* OflMi, oounaal far accuaod. 

Tba ilttarta finding ta Ahla out la UprUal Mi only it tha 
dtfatdMU, bat it Anarlaan JarlapradonM, Mm Aaatiaao poapla and to 
tha war Id at lar* tf Milch aa ara a part. 

Tha laaaa ah dm gl—aa appaara ta ba «laar and alnploi "Ara 
tha dofdndaata pdlty ar lanaaont of tha ohargaa pa H wtMf* Vpaa 
axaAntUtB, h atttr , ii aUX ha found that Mm Utw la Mra 

laa tha oaurt Jurisdiction and farther la Mm Mr a/ law or ralaa 
an Mil oh tha atari, tha ahargaa and apaaifloahlana ara ihandad legally 
eaoad? Bafara tha famar aan ha ln*ilmd IMa, It oni affirmatively 
ha Mmaa that tha Uttar txlait. Tha defeats haa paatlaml that thU 
haa htn daaa in « apaaial pita ta tha jurladlatlaa af tha oaart nada 
at tha apanlng af tha trial. 

Dafaaaa raliarataa that tha t»CA? rulea an *1* thla trial la 
faanlad ara la*lly anaaand U that tha rulaa ad ortdanaa therein 
violet# evwry tafhllthtd mla af evidonaa in >—ri>M lav. Xa addl- 
tlan tha dafdadanta ara balag triad ax part fhaU far aata art legally 
daflaad aa arlna at tha tlna af oaaadaalan. 

dthaut oh miming tha position taban at that tint, dafaaaa alahaa 
ta want on tha avonta af tha trial aa hold. 

Bvldmaa and teat loony baa haan p ra ita aa d In aynn court. Tha 
>? Mtlaa than arlaaai la that avidaaaa mfflaUnt ta pan Mm 
nataaial tl—mla af tha apaalflaatlana hayaad a raaaaaitla daahtT 

«ara tha aata af tha dafandaoU aaoh aa ta ha wftlftl, IhlwMaaa, 
Mlldata, yranadltatad ar anlavful7 

Tha hardan raata a pan tha praaaaatlan ta prana tha aatarlal 
aiUgailant af tha aharga. Haa It dana aat 

That tha tferaa dafaadonts, Taahlanm, Kaaaahi and Tanaka awaantad 
tha thraa U. 8. Mary flier# la nat maatlanad, Tha taattnaay haa 
bran*t ant that aaah ana «aa acting under ardatn af an aff&aar af 
flat rank, nanaly, <hd.ral ilaaa d a. 

Each taatlfad that ha had raquaatad that ha aat ha aaaljMd ta 
aarry oat tha aomautlon, bat whan aaphatiaally arOaad, in haapUi Mth 
thalr training, thay ahayad. 

Tha taatlnony af Karachi and Tanaka alaarly ahaaa tha atrong "1U 
and Iran oharaatar af Admiral Kaanda. Tbla la i—knlad by tha 
two aUtanaota af iaauda introduced hr Mm iraaomblm. Fraaoa vtl m 
haa af farad aa avitanaa to rafaU tha taailnaar Kaaaahi and Tanaka 
aa ta Haanda'a oharaatar. 

•han drat told ta ajnaaU, thay boggad off. Tha A tall Caanondar, 
/.dairal haonda. Mm aallad hlaaalf "King of J«Mi' and "ban af 
JalMt" oald, however, you will aarry aat tha ardor. 

That ordar wad obayad. 

la It roaaonahla ta enppaec that thaaa Janiar afAaaro aauld ar 
aauld gMatlon tha ardara of aa hi^i a ranking of floor? Alma, aa 
■aat tonaldtr tha aal#it aarriod by tha lap*rial Raaarlpt Mil* pit 
a military ardor tha trait af an ordar fran the taparar. 

Tha action# af Yaahiemre, Kaaaahi and Tanaka warm not af thalr 
awn volition. Thay on tha will af another. Thay warm tha will af 
Adrdral kaanda. Ha aa atatad in hi a ocleldo nata, Milch U la 
avidaaaa. 


••• (D 
















la thair argamtif oo tha ganaral faaturoa af tha «im at tar. 
dafanaa oownI hay* .gain <piaotlonad tha JwiadUUan af tha aenda- 
•lon and h*»a a gal a attaakad tha aufflaianay a f tha oharga tad 
• paolfloatlen taster dleh thla trial praoaadad. loot thair abjaatlota 
ora ganaral and Ml apaelfla, ganaral atataaaata af princlpla dll 
auXfica to anrar. 


Tha Jurladlotlon af tha ailltary panda* an ta try affmaaa 
agalnat tha laa af nations darlvaa from tha Fwlta af tha Valid 
>tataa, dw, aa uomandar la Chlaf af tha Mad PWwaa, awwlaia tha 
poaar of adliUr/ govwnaant aaar tarritaviaa avnijda! by aw awatrjr. 
Hla rapraaontativa in tha Paaifia. tha Cwatnta ia Chlaf af tha Pad* 
flo Float, haa, aa tha do put/ alii tar/ gavarnar, awfdrrad apadfla 
authority ta oomraM thla ooMiudaa aa tha j^MMdw Mirdialla Oil* 
barta Ar*a. Tha lattar baa uaad thla autharit/ ta bring ta Jaatiaa tha 
dafandanto at bar, who ta.va vioUVad tha lav af aatiaaa and tha 41*41/ 
af tha (initad tataa. 

Mad, dot la a auffiaUnt apaalfloatlaa? It la aUpl j aw did 
aaddnta tha aoonad with ovary alamort af tha tfdno dth diah ha ia 
ehargad, ao that ha aa/ pro para aa iliiyha laltaaa. Smraly tha apad* 
fiaatiae of wards/ ia thla aaaa, pattarad oaraXhU/ aftar tha aaap l aa 
aat forth In Nml Court# aad Board, aaata thla rapinawt. If tha 
a pacification folia abort af that ataadard, tha la f aaaa haa awtaial/ 
failad ta indicate at what paint. 

Maw wa oaao ta tha iapwtant aat tor af tha a rt atortiva lav did 
tha dafoadanta hava boon aoaaaad af violating. Ow at a t an a rt af tha 
law doold not ba too awaking far aa aaaaatial alaaaat af a Jaat lav 
la that It ba aaffldaatl/ apadfio to onthla all p araaaa did by lta 
prodalooa. la addtiao, ainaa thU ia a aaaa af fljrat inataaaa, a 
pianaar of fort ta aatabllah tha odainiatratiaa af ariaiaal Jwtiaa la 
in ta motional law, wa aaat Mt alaia too aad fw aw ia ai daa, dad- 
avar it aa/ ba. Par ainaa it ia a daaiaioa af a valid atari aa aa 
Into motional maatlon, it dll stand aa tha laa aa thla pwtiaalar 
situation ia tha affaira af naUona far all fdara g a n aratlaaa , Jut 
ao tha inaaon laa U wittaa fraa da/ to day bp tha hid oowta af 
tha Uaitad 3tataa and England. 

Tha Ugal qnaaUon ia, dab U tha Intf dtonal Iw aa tha traat- 
aant af prlaonwa af war? ibara U it to ba faod? fw that ia tha 
Uw, if in adatonoa, diah haa boon rioUtad la apirit aad la dad bp 
tha dafaadanta. Tha alaaaat thing to ototatary lav aa tda aabjaat wa 
tha rulaa of land warfara aa laid daan ia tha Oaaava C an v an tl an, 
particularly th« saotlam on f’riaonara af tar. Tha vnla la ataply 
statad in Artlola k af Chaptar 11 af tha Caaoaa d iaa aa fbllawat 


"Prlaooara af war art in tha pawar af tha haab&la Oavaan- 
aant but Mt af tha Individual* or aarpa da aaptura than. 

UaiMMfc N ihwp^t 


It la uanacaooary ta dononatrata that tha killing, dthawt trial or 
far jaatiflabla aauaa, or tha thraa Anasiaan flUra, prlaanara af war 
af tha Japanaaa fwaaa at Jalult, woa a cl a or violation af tha Caw 
vantian. It nay ba arguad, hawvar, that tha Japanaaa gavarnnant wa# 
Mt a formal signatory pawar af tha Canvantlan. Brt aa aa p l a lM d U 
tha intraduotlan ta tha Convwotlon, thla oantantian ia aanp l ata l jr 
without foundatiooi and 1 luotai 
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"-lthcu 01 Japan haa not ratified or fBMMlly adhered to 
the J'riaonwre of or Convention, it hoe, throw* tbo 
Swiae CmriMOt HTMd to apply tbo previsions thereof 
to prieeaore of Mr under lte eontrol, and alee, oo for 
oo practicable, U interned olvillan#.* 

Tioo Japan to a contracting part/ to that part of the Convention 
applicable to this ease. Thoao Japanaoo defendants, Uha tbo nUltarjr 
personnel of other oaUona agreeing U abide bp tbo {revisions of tbo 
Convention, noro bound to o b se r ve tbo Prioonor of tor tain of fair 
plop in their troatnant of tbo throe inarleon flier*. Thia tbap 
grievously foiled to da bp their on adniaalana 

ftogardlaoo, howeve r , whether poo regard tbo ooo eo od oo having 
violated the Convention or aerelp tbo lawo of banaolty, or both, there 
lo nothin* noro to say on the fundamental loo inrolvod in thle oooe. 
linen thle io on international peeetlon on tbo lev on tbo subject le 
asagor. But it io alee plain and to bo obaorvod bp all aaliana. 

r.hen poo gat right down to the aomplowloa of the trial, the de¬ 
fendant e hava only one dafenaa, the obvious ana of having anted under 
or dare of a separlir officer. The/ a<kdt tbo baMoli—* But tbop 
•lain the/ ware tb aa justified. Ugal authorities. hooover, Uba o 
■a ah lee a ainple view of the situation* under the Ian, it la the aa- 
ooptlenal inatanee in which an ardor from a superior boa tbo naglo 
of foot of renoving the criminality Aron on othomiaa wrongful not bp 
o subordinate. And it io ext renal/ fortunate that Iba lan io so, fbr 
otherwise all kinds of ehooldAg offaneea agoinot tbo lnr of aa t iane 
oould be perpetrated in the nano of ailitarp at b ar a# The adniniotro- 
tloa of intamaiional juatioo would bo thronn into o bopolooo otete 
If o reaeonablo line were not draw bapond ohiob a aoldior and o 
•oiler, regardleee of nationality, nop not vect or s, Judicial outhorit/ 
boo oleorlp drawn the lino. 

ince up until the preeent the re have boon no International onurta 
of arininnl Ion, that have laid dawn the rulee on * order* Aron a 
superior aa a dafonoa in lan*, we anat go to aaund authority to guide 
ua in thia pioneer oooe. The Judge Advooato Oeasrai, in Court fcortlol 

Orders 212-1919, haa thia to aapi 

There la no doubt aa to the milt of the a o cased aa to tin 
aeoand charge, tha aoauaad taking the abend in bia own be¬ 
half and admitting the allegations of the speed ft o at len of 
the charge, endeavoring to aw bo os and Justify his aatiane by 
the serious oonditlena oadoi ln g at the otation, and that Mks 
action* ware accessed in aod in aaaardaneo with tha ardors 
of his superior of flour. 1K1& MCWBTO DOBS MOT OOMTITUTS a 
D snasi. The Judgo Advocate than mates, aa tdo authority, 

US v. Carr, 25 Fad. Cases J07» " soldier la bound to obey 

0KL7 TKK LAhm OfOSM OP HI'j SUmiCMB. IF * UCB1VI& AM 
O. OGR TO DO AM (JHU^PVL ACT, MB IS MOUMD MOTOR MY HIS DUTY 
bOR HIS OATfc TO i>0 IT. SO f Aft PkCb SUCH AM ORDER KIM A 
JUSTIFICATION, IT kAJQSS TIB PAhTT (BUM AU OMJMBl AM ACQCM- 
FilCSB 1M m CRIME." 

In another o« m, dirootlp in point, involving a olein of acting 
under order* ef a tuperier aa a dafonsa to h aul a id s, tha Judgt Advo¬ 
cate vns oalled oa to atato tha low in a aaoa involving the wrongful 
killing of a oitlaen of ftloaranua by a nanbor of th* united states 
forooo. The pools# dofonoo olaieed bp the defendants in this eana 
wan raided in tha Nicaraguan incident and not dto tbo fo ll o wi ng 
at«tenants "in refemnoe to the oontentlen of the aoeuoed that he 
was acting in the performance of duty, it is downed pertinent to refer 
briefly to the law pertaining to howl aide oewnltted bp porseno in 


f (a) 


• trading would tew aa imo aa Ha bate the tear rood «r give* that 
it WM illegal, win afford no p r ut a all aw Mr « Mtei item Mw 
act with which ha My be charged haa all the la#** 41 onto ia It tedh 
•a 7 ha uaaaaaary to acMtltwte the aaaa arte to law," (OR) W99). 

Out the at at —a u t of tha law ate elecrly to pate to tola ho a r- 
lag la that which la announced to tha rate |ril|rtil hy tha flapr— 
Cteend of tha AUlad l owara for waa in war arlte tee*. Thia M/ 
of international law, briafly know aa tha *UT rate te adopted hy 
thia Cateaalon at tha diraotlon of tha dhdga Atoirta (lanara! ad tha 
haa tha following provialaa applicable to tha 4altea rated hr 
tha aoouaadi looting aubparagraph (f) af paragra|h ldi 

Tha official poeitlon of tha aaauaad ahall act ahealvo hto 
from responsibility, nor ha eotedted to tottohtte ad 
pwnlehMnt. Further, action pirate to ardor af tha hte'i 
auparlor, ar af hit #> varment, ahall te aatelluta a 4a- 
fanaa hut «ay ba oooaidtrad to aiUgatte af pteteato if 
tha oateahton dataminoa that Jnetlee at r a gate a. 

Long befora tha flrat war crime trial waa hold aa« at tha ttoa tha 
SCI* rulaa wara vlttao, It waa tewa hy thaaa eharged toth to* ateto 
■act af totarnatlaoal criminal law that p r ao tl aa l) / aoary defaw d—t 
hailad haltoa a aillWry a ate a ail would rate tha ten af ha*U« 
aotad under oriara af hla au parlor. Thay aada tha a t e v* low to aider 
to fhraatall a paralyuia of tha adniatotrattoai af the Utofteiaohl 
law am tha a«h>ot af war aartoaa. Xt la hath tea te Juai te abet¬ 
ter* with talllnf. foraa tha oaly prop tha daflandate to tha aaaa at 
har km been able to boee their dafUnaa upon* 

Tha da fund ant • hare aada moh af tha lroatellod te oupa meter al 
oharactariaUca of tha mb frt* tew thaaa arte toted - Adterl 
liaauda. Thay have • labor*tad spaa the etrlatoaoe af tha Bilitary aaato 
af Japan te tha totrlaaay af tha erlatel wind. Bat ate af thaaa 
etojeatlve atoba in the dark, imm af thia faway play aa tha payaha- 
logy af tha situation at Jalult, datraota free ar altova tha toa af tha 
aaaa. harder, doll bar at# te ruthlaoa, baa toaa aatettod. erlatel 
laa, wbathor national ar iwtarnational, la naaaaairt ly aa ebjeetlvw 
te of rulaa and all hut iaote partiuo te governed hy tha stoadard 
af eonduct aot out. Tha Japaoaoa Amy and Navy aaat a h a tea tha aaaa 
rulaa that the United btotoa fighting wan, and tha wan Arum R we ala te 
tha mb froa Orte Britain woot obaarva. The law to na r wapaatar af 
individual notion*. If it la to ba aa offaetiv* law, 1% wwat gwrarw 
tha action* of dl oat Iona. 

Tha aeauaad Hava wilfully put to death, without trial ar Jestlfl- 
abla oauaa, thraa Aaarlaan fliara uhow thay bad to f r l oouad *«d later 
found in the way. hot tha slltfitoet hind waa glvan curing tha four 
dayo af testimony af a legal haala for their ahooHng sawdu s t. Sadi 
oanplete diaragsrd of tho lawa af natloaa, partioularly tha law on tha 
human* t r oo t aa n t of priatera of war, oanawt go unpunltfiad without 
canoe lling what little fro great tha nctieno of tha world have Mde 
toward international ardor. 

Tha daMnda ar juatloa, te dignity af the Uaitod stews and tha 
eaored rawer y of tha AMrloans cruelly awaeutod at Jalait, royiiro 
that fitting pwniflhMi* ba given thaaa dafOadanto. 
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COM. MAR-GILS AREA 

HEADING 


OUTGOING 


FROM: 

ATCOM UAJimo 

Channel 

To: 

Method 

(For action) Cl KC PAC/C1NOPDA PEARL_ 


To: 

Circuit 

(For information) CUNUAiWI LH 



ROUTINE jfoiiS46 


.iRUUEJT HANK A AIT .’l > ■ /ti>D iUti.Si.G <iF l UYTIMl A JD 2 AUUSTE.i 010* 

UfctUKlU uF TilP NiliCri illASULiJ MEAN JAlvilT AToLL FiXZ >~AiiU. PROM LNCiKU TWOUBUi 

Oii 9 rUBKUART lt/44 X i . !> •?!> lAUL HRiGulGY tWHlXiNO >H ifHUt ENSIGN OK LIEUTENANT X 

I2IJ* iCi.TlGN ftBtUiKL F ■:> UAi -iKIMl.l. MVlUffJUArXlUl X 0IBCPAC/CIIICHQ4 HjVKL GIVE 

ACTION TO JIOKiA 
A tru* copy. Att-nUi 

/&/ Kachan 0. Plxvlolstalu. 

Lieutenant ,ai ;i.u»in.lor» U. .*>• .(aval .- > eorro* inveetlfator 

oapt, tjL .cuvAi »«•/.u’ ..■‘.un nm.uiii.iu . 


EXHIBIT "S-a" 


Adra. C. of 8. I Oper.Air Int. Supply H. See. Fla* 1,1. Medical Conatr. 


Comm. At. Mai. At. 


"A” for action “I" for information “0" for originator 


1 M.I.N.Y. a-»0.46~IJ0M 
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COM. MAR-GILS AREA 












HEADING 


i w ifury yi - 

FROM: 

OVL 71-KiTKUM MY 

Channel 

To: 

(For action) ATOju MAJURO 

Method 

To: 

(For information) OIMMAIWILMI'LAi UUft.'^ 

Circuit 


ROOT I HE 182144 fiHfwnMlM f*' 


REFERENCE QnCPAu UUlOt'iA PEARL 100424 X KLDuK RAY RAILKY 2171091 AOMS/C V6 
08 HR nJUi. ADDRESS RUUTr 'JL HaUHETa HARMS LiJWAJU) U L .MR UA ROU 3117578 
ARME/C 088 H'jit ADDRESS PDUR 220 SOUTH HILL STREET U>3 AJCEL8J GAUKQR8U X 


1IEFi 1/0424 - KMSiOJI K'JULU 1VKR OOKaRH A A-V X MR X USHR X 5011Q6 X ADDKKBSl 
340 tt. ST KVLHS, BOALLil* -juAiH, OHIO ilfcDT OK TllU-lC UU SO 
24874 I IH VO-63 OiX THE HaTOUA jaY -TO. 

00» 3APT* EXEC.CC . 0. 

A tru* copy. Attooti 


/s/ Nathan 0, Plnlcoiatoin, 

Lieutenant . u'irttt.-v.ier, U* S a ..aval . nvostlf;ator EXHIBIT "5-0" 


TOR 052'J 


natc 13 OQT'-.abK 45 C WO/Yeo. 


FUk U. Mrdical Conitr. 


Comm. At. Mil. At. • I 
Sudd. 


“A” for action “I” for information “O” for originator 


S 4>3 M.I.N.Y. :j-S 0 * 45 — 420 M 








Bfclbtt «6" 1« • gold IdontiflftHoa 
lAftcrlfilon thoroon u fallowi 


JOUdf 

OCRAJBCH, K. X. 

TOO-T^k 

30Ui5 


fti lr—11 lj itaftbftd to «Jm orlftlftftl 
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Yha Out if laal^ Otrum and tvs ithin. 

tba tui la vhlsh aaaa aatlvss iUU4 that tha aald wait had ultnattd prlas- 
M" #f war vaa aatull/ dans hy a alvilUa, MUffWX, and this has lad ta iw 
nwara aad far thla va ara axtrsasly aarrjr. Oa that day TfUTtDMt (olvlllaa) vast 
ahaard tha XilW MAM, whlah vaa wadar tha ea—and af MATSUMOTO (airIlian latsr 
klllad la aatlan) and vaat ta NflOltfOUrv Xaland an aaaa athar hvstaaaa, aad ha 
laaraad fraa tha aatiaaa thara that thara vara thraa lairtnaaa aa MamtWB Xaland, 
la vaat aa hla aaa fraa vill, aad attaaptsd ta taka tha data aaatady. 99WIWX 
atatad that tha thraa daarftaaaa raaiatad tolag takaa lata avatady aa ha Wat than. 
TfOffOa haa aa huvlaiii ragardtag tha traataaat af prlaaaara af var. if Ur tha 
laarloaa prlaaaara vara traaafarrad ta tha aoatadjr af tha sfflssr-l»-aharga af 
prlaaaara af var, va hallava that thay raaalvad aa nata traataaat aa atatad aWra, 
Wt alaaa kalp tAIAII (Warrant Offlaar at tint tlaa) aala datr na aaawadar af 
tha vpaatal snaps and alaa vaa tha ifTlnr-la^hup af tha prlaaaara, ha vaa nat 
akla ta raaala ta tha riaftaltr af tha prlaaaara all tha tlaa. tartharaars. fin af 
ala gaarga aha vara asslpMd ta gaard tha prlaaaara vara klllad la ant lam. thaa va 
aauld aat oaaplata tha Uraatlgatlan. Although thara night W a ausplelsa that tha 
guards night hara aaltraatad tha prlaaaara, va hara tatarragatad tha aaa goard vha 
vaa aa taty aad ha la still lftrlag, Wt va hara aa kaavladga af vhat happaaad vhaa 
tha athar pavia vara aa taty. 


Tha fallavtag la tha aanplata rapart aa tha prlaaaara traataaat. fraa tha tlaa 
thay vara raaalvad aad ta tha tlaa vhaa thay vara klllad aad oraaatsd. 

1* taking ftata aaatady. 

Aa it vaa oplalaad prarlavaly, vhaa tha EAXTM HASP, aaaudad hy 
MAffQMOie (mrlllaa) sallad ta BOfttUMUM Xalaad aa fhhruary 9, 1944 aa afflalal 
Walaaaa, thay vara tald hy tha aatlraa that thraa Aaariaaaa had drlftad aahara aa 
HBOJOD Xalaad. By thalr ava fraa vill thay vaat ta U9 turn than aad hravght than 
hade. Aa aaaa aa Llaataaaat 9VAIAMX (taslga than) aad vha vaa assistant ta tha 
afflaar af tha day aa that d^r, raaalvad tha vard af tha arrival af tha Aaarlaaa 
prlaaaara af var aa MVI Xalaad, ha aaat tha aaa tar at an a ta tha ptar ta r tnf l va 
thaa aad had hta qvartsr tha prlaaaara la tha radls raaalvtag a tat Urn* a Wilding. 
Chaaaaftar, asafsrnlag ta tar ragalatlsaa va had ata aallatad aaa Ofcvy ar Any) 
aa gaard daily* aaal^tag tva parda ta ana prlanaar ta ardar ta prataat tha prlss* 
■ara aa vail aa ta pravaat thaa fraa assaying. Aftsr tha tatarragatlaa vaa aaaylatad 
tha prlaaaara vara traaafarrad ta aa air raid ahaltar vhtah vaa laaatad aaar tha 
a aaaa alia, 

!• latarragatlaa. 

taring tha first aavaral daya tha lntarvagatUn af tha prl a aaar a vara 
oarriad aa at light hy tha Batalllsa Oanaaiar (Najar fUBOKX, vha tatarragatad 
Wins) aad hy Llaatanaat fWAIANX (laalga than, vha tatarragatad aavaral ttaaa). 

Tha quastlsaa aakad during tha tatarragatlaa vara thalr ranks, anas, unit attaohsd 
ta, aavaaaata, altaatlaa af KWAJAUIXB and NAJUBO, landing taotloa af Aaarlaaa faraaa, 
ato. Tharaaftar thay vara gnaatlaaad aaaa ar twins vhansvar quaatlana aaaa ta aa 
ainda. Aftar ssaplsttag tha latarragatlaa vaavara aaraly vaitlag far tha day vhaa 
va oauld ship thaa ta MAI. Ws vara vary aoah plaaaad vlth thalr frank aaavara ta 
•ur qvaatlaaa* 

S. Bally lsmtlaa. 

Xa tha day tlaa, hsoanss va vara oaaatantly uadsr air attaak, tha prlaa- 
aers vara la tha air raid ahaltar aaat af tha tlaa. At night thay task a walk la tha 


-ata (!)• 
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vlolnity when they desired. As fe r the feed, they were fed the a km a* the Japa¬ 
nese, hewer*r they had no appetite fer rice and wheat hat they like the hleoalt, 
canned seat and race tables very mAh. 

4. Xxecutlen. 

(1) Jtaasen. KVaJALIXI had beam already eooupled by the Amt lease. 

0«y by day the general tread ef the war was getting grave fer the Japanese, there¬ 
fore we deelded that It was lspeeolble te find aay way te send the prleeasre af 
war baok te TOOL er te Jtfil, la spite ef ear ea r nest desire te da ee. 

(a) At that tlae the general teadeasy ef the war was eery dis¬ 
advantageous te us and the asm ef ear garrison were all desperate and eery Barrens. 

The oeaaandlng ef fleer ana deters*ned te sheet any aeafce* ef the garrlsen whs dared 
te eeoape. The coamandlng efflee had seas te the dealslea that the prleenere 
attldude was te atteapt te escape during the night er during a bashing. 

(b) An Aaerloaa laraelen en JALUXT was l^lnent. Ivory day the 

enasy'e air ottaki were se fleree we began te realise 1% was difficult te eentlnue 

detaohlng guard te pretest tbs prlsenem and te ke*p then prerlded. 

(2) The Order. 

Captain NASUBA, th* oeaaandlng sfflosro sf the JALUZT Befonsc 
Faroe and whe was also the oeaaandlng offloero ef the Baral O.rriaea Unit (whieh was 
In eharge ef ths handling ef the prleenere) sunaened Warrant Officer Y08HINUKA during 
the daylight en 10 harsh and gars his a secret erder whieh read! *Teu will ssorstly 
execute ths three prisaaers af war tealght". 

(2) Ths Undertaking af ths laeoutlen. 

Warrant Offloer YOUMTAA rs fuse ted that Warrant Offloer KAVA0BX 
(Engineer) and Chief Fatty Offloer TAKAXA (Paymaster) te assist hla In the ox*outIon 
and his raquast was granted. A truck was aade available at 1000 (*oarlaan tins 0100) 
and Chief Patty Offiear (TAKAKA (Paymaster) relayed the erder ef exeeetlsB and seat 
the prisoner* and executioners te the eronatorlun. Sons whe re near the orenaterlun 
the three prlsenero ware allewed a shert reprilvo and they held their hands tegsthsr 
and prayed fer awhile. Than the thren executioners assigned te the three prleenere 
bllnd-fsided the prleenere and nada then otand up. Each executioner fired ene round 
at the head ef hie prlsener with a plsteli All prleenere fell but were still 
writhing In pain. The executioners. Warrant Offloer YOSHXMUMA and Chief Petty Officer 
TAKAKA, feeling carry te ayes than suffer fer such a leag tine, fired another 
Additional shot at the heart ef their respective prlsener. Warrant Offloer KAWAOHX 
confessed te have swung his sward at hie prlsener. 

6. Cremation. 

After oenpletlng the execution the exeeutleners ordered KA90, 
a civilian attached te tbs lavy (QB) , te cremate the bedles at the orenaterlun. 

Among these who aeolotod In cremating of the bedles le SASAfl, a civilian, whe le 
still living at the present. Furthermore, »n the fellewlng day part ef their bones 
were picked up and were burled In their graves. 

d. Personal Belonglno ef the Dead Prleenere. 

On the 31st end 33rd ef September this year, the fellewlng ltens 
were cel lea ted at the oreaaterluai Two buckles, ene heb-nall (aade in U.f.A.) The 
wrletwatoh, rings etc. which civilian T8UTSUMX and ethers took from the prleenere 
were returned at the Investigation and are new In the hands of tha U. 8. Ravy. 


(Signed) NAfUQA IISUX1 


e7.B(a)« 
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Darin* the parted if 60 daye which ban elapsed cine* the end af the war 
X hare oar* fully and deliberately oanaldarad the prapar tine and plaoa te dla. 

Far the taka af ay oeumtry, X oan aaa aa diffaranoa between Immediate death, and 
death later thru execution by the United fltatee Armed Faroae, after balaf called 
In oennectlen with the handling af the American.prlaenare af war by the Japanese 
feroea an JALUXT. My being able ta return ta JAP AH allra la the laat thing ta 
be expected. My though all lias with ay JALUXT fll W MJ GUUXB01 and if 1 should 
wait ta be called in far inresticatien by the United States Armed Faroes. X hare 
a fear that it will disturb and delay the way far nr men ta return ta JAFAl. 

At this evenings' conference with the United States Fsrees X an ready ta 
present ay reports te then in whidh X frankly confess the truth with this the 
worries and anxieties ef every affioer concerned in this ineldont is ended. And 
new is the time far me te die. 

Ta the affioars oenoeroed in this natter X hare already shewn ay resolution 
and report, and new X have no apprehension that mj death will cense turns 11 and 
trouble among ay nan. 

JALUXT la the plaoa where X have struggled far three (s) years, and X 
believe the place nest fitted far me ta die. 

Up until 1600. the 6th af Ooteber Uyiisnl mn t s 111 ha M a d ) X have had 
mare than 400 af ay man killed in act Isa. and the ether day X was able te scad 
back te Japan 88 sick and wounded man an the IXXAMA MAID. lew there are lflf 
non ineluding ngmelf remaining hare, taring the two (8) roars af hard struma far 
exlatenoe it was lucky that we were net confronted with the misfortune af having a 
■ingle aan die free starvation. 

Aa far nyaslf, X aa satisfied with ay par lad af duty an JALUXT far X have 
boon respoeted and served faithfully by ay men as the ■Xing at JALUXf" ar the 
"fun af JALUXT*. 

law, an this sail, surrounded by these non. X will dla even though X cannot 
receive the honor af being killed in notion. X feel there la no greater glory. 


Ef.wo/r- 
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My MM is Tsuglo ftthlaaire, lieutenant (JGJ IJh . waring February 

and March 1944 1 «*• siteahed to the 62od Garrison Unit on addj Islam, 
Jaluit /toll. About the aid,11* of February 1944 thro* asrloan flioro 
•are brou^it to 1-nidJ fron Kabujeru Island, mors thoy hod boon eapturod 
by Kiiohl rsutOMsl and bom other 01. The throo Marioan fliora were 
brought to tho A oval Unit Headquarter* and questioned. Thoy wore kept 
in an air raid shelter mxtor .ism far shoot o —ithi 

On Marsh 10. 1944 Adadrel Maaoda so H od no to his n art are and gars m 
orders diroetly to i x aa wt o the throo Aawrloan fliers about 10 o*olook that 
nitfit. At first, 1 refused to do it, so tho adalrsl gars mm two aides to 
help carry out the execution. 1 then went beak to oy carters and solootod 
naigi tawaohl and .arrant fflcer Tanaka to assist wo in tho execution, 
according to tho casc adin g Of floor'a or do re. 1 explained to both of then 
that the execution mould be osrried out eery secretly, sal Is bo sure, when 
they osno to bring along s pistol and seord with that* 1 instructed the* to 
noot ns at the front of headquarters about 9 o'olook that nlte. / fter 
selecting these two follows, 1 reports.i book to ths > dairal that 2 had select- 
sd Kowaohi and Tanaka and desired his consent to woo than, to *iioh ho 
agreed. Following this 1 ohooked with nalga resold about roloooing the 
flioro to no that nlfjit. 

At 9 o' cloak 1 not Kowaohi end Tansies at headquarters. \* than secured 
s truck, picked up the three asrloan fliers at ths air raid shelter and 
took then to a ooaetery on lnenen. after we arrived at the oanetery where 
the execution waa to take place, the throe Anorloans wore allowed o little 
freedom. Inuring tho tine they were free 1 sow than kneeling and fraying to 
C>od and in deep nodltaticn. hen thoy had find shod praying 1 handed each 
of than a towel to blindfold than, and shot all throo of than to death. 

My first shot was unsuccessful and the flyer oaa suffering, so 1 shot 
another round through his heart. Tho one that Kowochl bod that was also 
Buffering so he speared hU with hie sword. Tho throo of us had all fired 
pistols and had alnod at their heads and didn't kill than at first, so it 
was necessary for Tanaka and 1 to fire a second shot through their hearts. 
After the fliora hod died, *lx non constituting the burial porty arrived. 

1 turned everythin over to then and returned to headquarters, reporting 
to Adoirol Masuda that wo hod osrried out hie orders. 

1 have an Jo this statement freely end voluntarily. Ko throats or 
proMlsea have been node to eo by anyone in regards to any of tho subject 
Matter contained therein, end no force woo used to oonpol ee to oaks any of 
the said statneents. 


itneea 


l/la 
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Ujr imm is kanoru Mwaohi, ensign, IJN* uring «bru*rj art karoh 
1944 1 *aa attaohad to tha 62nd Oarriaan Unit of tha inpsrial Japanaas 
kavy at :nidj Island, Jalult Atoll. 

<>n th« nl .iht of i arch 10, 1944, Toaidaura «im to ay ^artara and told 
•a that ha had raosiwsri ordaro to anaouU tha Anarioan flioro and askad an 
to oona alone* At fir at 1 rafusad but latar 1 told hln that 1 would halp 
hla. Than ToohJLaaura told no that if 1 waa ping to half with tha anaoutiana, 
to ba at tha hartiuartar* at 2130. and U ho aura and ferine a piatol and 
•word. About 2130 w pt i true*, it woa ana of my true**. I had erdtrod 
ltUfeo tharo at 213*. Tha drioor woa priooto flrot olaoa ttlhura* Tanaka 
and 1 rod# an tha bode of tha truok and Taahiauro rods with tha driwar. Ta 
want to tha orwa idiaio tha flyors woro boing bald and y r oaaadod to pat than 
an tha book of tha truok and dranra about four fedlonotaro to Ain—n. Tharo 
wo stoppsd tha truok and lnatruotod tha drloor ta atop any othar vahloloa 
that night oona along »»rt koap than away. Vo thoo took tha flyors to *ioro 
tha canst«ry la looatad about a hundrad yards fron rtoro tha truok woa par bad 
on tha road. a blindfold ad tha flyora bafora Issuing tha truok art thair 
handa wara oroaaad and tlod In front of than. At tho plaoa of onooutlon 1 
waa atandlng about 2 yards in front of ono of tho /norloan flioro. Tha 41a- 
tanoo batwaan aaoh flyor waa twa or throo yards. Tho filarw mars oil stand¬ 
ing. va raoairad tha ardor fro* Yoshlwurs to a hoot in tho hood and upon his 
ordor ao all firod at onca. ky bullst otruok tha flyoro hood art glanoad. 

1 shot again art tha pan failrt to (Iro. 1 folt sorry for tha flyor oo 1 
than draw mj award and r«n it throurfi hia hoart. 

Tha only onaa proa ant at tho ansoutlon wora Toohlmra. Tanaka and nyoalf. 
bout tan mlnutaa aftor tha anacutlona had boon oarriad out tha burial party 
oonaiatliwt of Koto and ona noro nan of tha CBa oano ta taka oara of tha bodiaa. 
7o#rlnura told thoo to taka cars of tha burial of tha flioro* Tha thraa of 
ua than raturaod to tho truok with kikuro art Yoahlxwtro rwportad to tho AWon 
that wo had oarriad out ha ana rations. Prior to tho oasuutlon 1 had nouar 
aaon tho voarioan fliars. 

1 bars «*<ta this atatanant fraaly mA voluntarily* do throats or pronisas 
hava baan nada to tarn by aayona to aaha any of tho otatananta oontalnad horoin, 
and no foroa oaa uaod to oonpsl na to aako any of tho said statananta. 


/ji/ fin nallilw 
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Ujr nans is loshinoio Tar* cs, arrant Offlosr, IJN. luring ebruary *nd 
' ST oh 1944 1 MSS attache* to th* 6^id Harrison Unit «f ths imperial Japanese 
i svy nJLdJ Island, Jsluit toll. 

urine, ths early part of f ebruary 1944 thrss /Arioso fliers captured on 
iobool or Hebujeru island oars brought to oldj Island. 1 saw ths flisro. 
about Uiree days aftsr ths/ wars trough to uaidj. Ths next tins 2 saw than 
*n about Uaroh 10, 1744 shoo X want soar to oasouto than* At that tins 
Yoahluura «ans to as and said that ho had roooiood order# (Ha tha Atoll Joar 
awuer to sjoscute tha flier# and arderod my aaaiatanaa In handling tha 
execution. At first i rafuasd but laUr 1 agreed to help hin and arrang'd 
to oast hi* that nits at Hsadnartara about 2100. About 2100 that nita *til* 
everyone was sleeping toahinura, Kawaohi, and 1 lack a truok and want to pi ok 
op ths fliaro. ihe truck and driver oars loft book on ths rood whils doing 
so. .o than took ths fliaro to ths truck, put than on ths book and, *»ro 
■ swsohi snd 1 sloe rods guarding than. Yoshiauro rods in front with tha driver. 
Aftsr nearing ths spot a l oo os t to the oss»t*ry ss ths rood could bring us, us 
at out snd aorchsd ths prisonsrs to tha oonotory, loosing tha driver snd 
truok to wait for us. .ho /utolrsl had previously instructed hin thst ths 
saaoutions snot be carried out ao aacrotly aa possible. After arriving at tha 
coastery wo allowed then o fow minutes of root and than saaauutod than. 

I he fliaro wars load to ths pis os of easoution *»are they wars required to 
stand blindfolded with thoir hands Usd, 1 think, in front of than. 1 stood 
about a yard an i a half in (Tent of tha flyor on tha laft. Tha fliaro wars 
separated by about two yards and a half. Yoahiaura stood in front of tha 
aiddla flyer and Kawaohi in front of the one on tho ritfit. >a fired upon 
tha issuance of a comoond by Yoshiners. After firing at the flyor in front 
of as, 1 Sow that ha was not dasd and in ordsr to kill him, 1 fired a second 
shot throui#* his heart. There w>rs Ju*t YoahLaura, Xawachi ant nyoalf at tho 
awscution. A burial party lad b) a a to oar* a few minutes afterwards, 
roshimura instructs J rate to do assy with tha bodies. 


1 have node thlu statsae*; freely and voluntarily. 4e threats or promises 
have been node to as by ityona to make any of ths stetenerto o on tali ed heroin, 
on! no faros was used to conpel us to neks any of tho said at a tenants. 
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by rMM 1* Tedeahi 7 m , inelgn, UK, uring stonier y «nd baroh 1944 
1 (u assistant to the ol rioer-in-oherge of the •»«nleei» >Uh (T.T.J on 

«ddj Island. 

uring the eerljr pert of February 1944 three *aerleen rilero mre hreupit 
to KaidJ Dree another island on the Atoll. hen they Arrived CFO node**, 
oho n* Inter killed In action, went to get the fliers end took then to 
the air enit headquarters. At that tine 1 ordered Redans to OMipi appro¬ 
priate geerde for the prleenoro. 

On the afternoon of Moreh 10, 1944 the Mhelral sent a runner to m end 
told no to report to the Adniral. At thia tine the Adeiral U.fomed m 
thet 1 ehottld very soorotly releae# the flier* thet nl/rhi to it. (JO) 
Toahieura ea the » enrieen fliers were going to ho one on ted that nits, 
later that day Toohiaora cane ta ay inertere and a aid that the Atptlral 
had told hin to eee na in order to eeoure the reloaee ef the prisonere, 
the three Anarioan fliere, to him. At this tine 1 arranged for Kodana 
to release the prisoner# to ToohInure, Kodana later report'd to m 
thet he had aede euoh arrenrenents and that the Aaerioan fliers m re 
releeaed that idte to Toehinure, Kawaohl and warrant n ffloor Tanaka. 

1 hare aade this statement freely end voluntarily, ho threats or 
trodeos have boon aede to no by anyone to nako any of the statements 
oortained herein, end no force wee used to oonpol no io nako any of 
the said statements. 


/*/ FffJA 
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HEADQUARTERS 
THIRD UNITED STATES AftiOf 
Off let of the Staff Judge Advocate 



AUBJSCTi Review of Iroc6ading3 of Intermediate Military Court in the 
case of the United State... vo Rudolph Auburger and Johann 
Hemauer. Case No: 12-1905 

TO i Commanding General, Third United states *nry, AI0 403, 

US Array. 

1. THU TRIAL : 

The accused Rudolf Auburper and Johann Hemauer were tried 
before an Intermediate iillitary Court at Dachau, Germany, on 5 Feb¬ 
ruary 1946, on the following Charges and Farticulars: 

CHARGE: Violation of the Lavs of 1 ar. 

lARTICUtARS: In that Rudolph Auburper and Johann Hemalior, 
German nationals, did, at or near Woet: ing, 
Germany, on or about 9 June 1944, wrongfully 
encourage, aid, abet and participate in an 
assault upon an unknown member of the United 
States Army Air Forces, who was then an un- 
armod, surrendered prisoner of war in the 
custody 01 the then Cerman Ri-ich, by hitting 
him in tht face and head 'ith thoir fists and 
with a rifle, 

2. FINDINGS ,'.!!D S'Rm'CE: 


The accused were found puilty of the Charpe and of the larti- 
culars with the exception of the words "and with a rifle". Each of 
the accused was sentenced to prison for a term of on- year, the 
sentence of the accused Hemauer to commence as of 9 June 1945 *nd the 
sentence of the accused Auburger to coram-nco as of 26 Juno 1945* 

3. EVIDENCE FOR THE IR0SDCUTI0N : 

On 9 June 1944 an American flier p arachuted to safety near 
Moetzing, Germany (R 5, 15, 27, 32, 41). It was about 10:00 o'clock 
A. ; . (R 5). In an open field the accused Hemauer and Auburger found 
the flier who surrendered. Hemauer struck the flier, on the neck with 
his hand or fist, repeatedly (R 6, 7, 10, 14, 25, 33). lienauor shook 
and pmshed the flier (li 6, 16). The flier, durinp this period of mis¬ 
treatment, had his hands raised (R 6, 16, 34). ns ho was b .ing led 
toward the village, H-rnuor push-d him repeatedly with the handl- of 
Ms pitchfork (R 7, 11, 42). In thj moat time ?■ crowd hod fathered. 
Hjtnnuor sold, "Thct aviator, that beast, bout him to death, that bum" 

(R 7). Hemauer also added, ,r oil, they ou-’ht to be shot" (R 16, 35). 
Auburger had lifted his rifle toward the flier .'•» if he intended to 
strike him (R 7, 14, ‘34). He then pushed the flier with his rifle 
(R 34, 43). Auburger struck the flier in ttu face with his open hand 
rml fist and best the fLior or. tho chest (R 16, If, 35, ? p )» Auburper 
romrr^od "Those murder^rs of womon f nd children" (R 16, 36). Auburger 
ilso pushed the flier (R 21). 
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The flier had kept his hands over his head during the assaults 
and at one time had fallen to the ground (R 22, 43). Sven -after he 
had fallen t,o the ground ^uburger and H-smauer continued to hit him 
(R 43). 

A pre-trial affidavit executed by the accused H^nauer in his own 
handwriting before ,J illiam G. Rockwell, Captain, Infantry, Invostipetor- 
Sxaminer, 1 CIT 6824, was admitted into evidence (iros 3x 2). It roads 
in pertinent part as follows: 

"around the 9th of June 1944 an American flier landed by parachute 
in Koetzing. At this-time. I was the leader of the Landvjacht (Country 
T atch). I sow the flier the first time in a height of 200 meters in 
tho air, as I was picking up fodder on the clover field. I ran towards 
the flier as h- landed. Rudi Auburger, a soldier, also ran there. I 
was about 300 motors away from the place whore the flier had landed. 
Auburger was about 300 meters away in his house, from where the flier 
had landed. I was the first one by the flier and one minute later 
Auburger came there. 

"V'hon I saw the- flier he was kneeling in the Held. I gave him 
a sipn and he got up and raised hi3 hands above his head. I took him 
by both sleeves and shook them , to see if he had any weapons under¬ 
neath the sleeves. I did this because it wi^s written in the 0 men 
newspapers; thb American fliers lift thoir hands hirh and th n when 
somoone rets thcro, thoy drop their hands and shoot out of thoir 
slocvos with pistols. 

"He had no weapon on him, even though I searched Ms/whole body. 

"I told the flier he should five me his pistol but he only shook 
his shoulders and I did not know what ha meant by it. To find out if 
he had any explosives I grabbed him by the collar and shook him. In 
the other hand I held the hay fork, .,uburgsr got there at the time I 
had the flier by the sleeves and was shaking, him, .uburper covered me 
with the rifle when I ser.roh6d the flier, .-.uburgur hit the flier twice 
in the face with his hand. 

"The flier was captured about 500 meters away from the first, house 
of the Moetzing. I searched the flier on the same place where he landed 
and at the seme time Auburger hit him twice with tho hand in the face. 
Th^n I motioned to tho flier that if ho would try to 03caju I would boat 
him with the. fork. I did not hit the fli-r with the hand or with tho 
fork. 

"I saw that Auburger hit the flier twice in the face, with the 
other hand he held his rifle. Auburger beat him for about on^ minute. 

I told Josof Niklas to pick up the parachute and take it to the Iolicu 
Station in Sue-nchinp. No ono else saw Auburger hit the flier. 

Auburger walked on tho right side and I walked on tho left side of the 
flier, on thu road towards i-oetzinp.’ Auburger carried the rifle on 
the right side in a horizontal position. ' e met the first people from • 
i!oetzing, about 70 meters away from the place whore tho flier had 
landed. I met Josof Niklas about 20 rasters away from where the flier 
had landed and ho was all alone. I loft the shoes and the parachute 
on th- f-lr-cc of the landing. About 50 meters from the lending place 
I sent Auburger awry because Auburger*s rifle made th* flier nervous. 

"After ..uburper hed left Niklas walked 10 meters behind us ?ith 
the parachute. 
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"The people of moetzing came, when we were 70 meters away from 
the place of the landing, "e took him along to the village and there 
we turned him over to the policeman Roehl who took him to Suo.nching. 

I did not go to Suanching but I went home." (Pros Ex 2) 

The court, on motion of the prosecution, took judicial notice of 
the fact that a state of war existed between Germany and the United 
States on 9 Juno 1944 and thpt at that time Ifoutzing, Germany, was in 
Gorman hands (R 58). 

4. WIDUNCe FOR THE DEFENSE : 


Kasper Drechsler was one of the villagers who came upon the 
American flier after he had landed in the field near • oetzing, Germany 
on 9 June 1944. He sav the accused Auburgor and Hemauer each hit the 
flier five or six times (R 54). However, th^ blows were not hard and 
the flier did not fall to the ground (R 54). Ho did not sou either 
Auburper or Hemauer strike the flier with a rifle or a pitchfork (R 54). 

The accused Hemauer elected to testify and . ede the following 
unsworn statement: 

Hemauer admitted that his pre-trial affidavit was true and correct 
(Fros Ex 2, R 60). On 9 Juno 1944 he had sean the flier land and with 
r.uburger had apprehended him (R 60). Hemauer admitted that he shoo!: 
the flier for tha purpose of discovering whether or not the flier hed 
any weapons on him (R 60). Ho admitted that perhaps he had pushed 
the flier (R 61) and that he had a hay-fork with him, but denied that 
he used the fork on the flier (R 61). As the flier was bein' led to¬ 
wards the village, Heraauor grabbed the flier by the collar, who at the 
time had his hands raised (R 62). The crowd was yolling cs the f lier 
was being taken to the town and Hemauer was excited (R 63). Hamruar 
also saw Auburgor slrp th~ flier twico (R 64). Both H j.irucr and Auburger 
cursed the flier (R 64, 65). 

The accused auburger elected to testify and made the following 
unsworn statement: 

He was a soldier and a member of the air corps, .nd on 9 June 1944 
was home on furlough (R 69). Ha saw the flier descending and immediately 
went to apprehend him (R 70). After he had called "Stop", the flier 
raised his hands (R 70). <Haaauer, who also was present at thst tim-, 
checked the flier for weapons (R 71). At that time Auburger saw Hemauer 
shake the flier by the collar (R 71). Other people from the village who 
were armed with various implements approached (R 71). The crowd was 
shouting (R 71). As the flier was being led towards thi vill > <. 

Auburger pushed him along twice (R 72). Ha shout-d at th^ fli.r (R 72). 
Upon realizing that ho had 1-ft his weapon behind, Auburgor retraced his 
steps in order to obtain his voaron and then want home (R 72). H- d.nied 
that? h. hit the flier with his rifle (R 72) . 

5 • ^VI DENCH’ FOR TH * COURT : 

Upon preliminary examination the accused i.uburger stated he 
was 33 year3 of age, married, a German, and a civilian. Uron preliminary 
'-xarai nation the accused Hemauer testified that he was 56 years of ago, 
f German, and also a civilian. Both stated that they resided in 
.•.oetzing, Germany. 

6. IROC APINGS: 


Tn letter, Deputy Theater Judge Advocate's Office, ' ar Crimes 
Branch, United Status r'o. c.i, ' urojecn Theater, subject: "Case of 








United States vs Rudolf ..uburger and Johann Hunauor", dated 6 Dec-mb-r 
1945, thv ease of thu. United States versus Rudolf ^uburger r.nd Johann 
Hemauer was transmitted for reference for trial by Intermediate military 
Court. The appointment of the Intermediate Military Court and the pro¬ 
ceedings thereof wore in compliance with the provisions of letter, 
Huadouartcrs United States Forces, European Theat-r, Subject: "Trial of 
1 ar Crimes and Related Cases", 16 July 1945, arri pertinent Military 
Government directives and instructions. The Recused was represented by 
a First Lieutenant, who is an attorney, fair and impartial trial was 
had. «n Individual interpreter, who was sworn, was provid.d for the 
accused. Challenges for cause were permitted. 

7. JURISDICTION : 

The larticulars allege a violation of the Laws and Usages of 
v 'ar, which was committed before 9 *\sy 1945, by enemy nationals against 
a member of the United States Armed Forces while an actual state of 
war existed. Accordingly the court, which was specially appointed to 
h;ar the case, had jurisdiction of the person and subject matt .r, in 
accordance with lottor, Hcadouarters Unlt-d 3tet-o Forces, Furop-an 
Theater, Subject: "Trial of 1 ar Crimes and Related Cas-s" 16 July 1945. 

8. Pl'FFICreMCY : 

There is ample evidence in the record to sustain the finding, 
of guilty. Not only does the evidence presented by the prosecution 
establish the guilt of the accused, but the testimony of tjie accused 
themselves > dndts their rarticipation in an assault upon a member of 
the United btates army air Forces. Ihtro ars no errors or irregulari¬ 
ties affecting the fairness or impartiality of the trial or which arc' 
jr^judicial to th- substantial rights of tho accused in proc«- din s 
such as those. Two-third6 of tho members of th*, court concurred in the 
findings and sentence; 

9. SEMTBNCS t 

An Intermediate Lllitary Court nay impose any jawful sentence 
except death or imprisonment in excess of ten years, or a fine in 
excess of £10,000.00 (Par 3 b, article III, Ordinance No. 2, iillitary 
Cov-rnment Courts). Under article of Var 96 the maximum punishment 
vhich may be imposed for an assault and battery is 3ix months confine¬ 
ment at hard labor. Under Article of ar 93 the maximum penalty wlrch 
may 'm imposed for an assault vdth intent to do bodily harm is one year 
of confinement at hard labor. The court in the instant, cr.sa, althougn 
it sentencad e“ch of th6 accused to a term of one year, statad that, tne 
terms were to commence in Jun- of 1945, at which time th- accused tad 
been apprehended and confined. Thus> in effect, the accused were pent- 
encei to api roximately four months cohfinement from th- dat® th- s-it-no 
was adjudged. Tho action of the court doas not appear to b- unwarranted 
and tho sentences imposed appear to be appropriate. 

10. rcQrr zv movs : ' 

I recommend thrt the findings and sentence b e.jj roved. 

U. . CTTON : 

« form of action designed to carry the foregoing rtcommenda¬ 
tion into effect,, shoulo it matt vilh your ap roval, in submitted 
herewith. 

f 

/a/ Charles 7. Cheever 

/t/ charles z. arvv-.n. 

Colonel, J. ... C-. D., 
itaff Judge Advocate. 
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I~G/.L FORK' NO: 13 






kOITiAK: COV'i'RNlij’.NT COURT 
*vlI-IT,A’SRCT.’RICHT 

Order on Review 
Verfuegung nach Uttbergruefunp 


Case No* Order No. 

Strr.fsache Nr._Varfuegung Nr. l/._ 

t'h, reao Rudolf ..u burger and Johann Hunauer _ 

(Nam*. 01' Accused) (Naim, due vdur)"angcd j?gtan) 


XlOfi convicted oi' the offence of 

v.\,gcn* dor folp_nden strafbarurt Handlung Violation of the Lnws^of ’.ar, in 


*3BGfi4XJ#X 

by t.he ^Intermediate Lilitory Court 

^iumnieyE: 

vom } itdleren , ilitiorr.t ric.hte 

*BS)DHHSj[ 


that they participted in mi as¬ 
sault on a member of the United 
Stated armed Forces. 

at 

in_Da chau, - ormany 

T. Address of CoiCrtT 
(iinachrift d03 ferichls) 


end sentenced to 

schuldig orkarmt und zu '.onfl n o-itc nt for one yua r !!ffi uor 's 3e nt .ur,«:o 
to commence”an of f .Tuna 1^45”arid Tuburyar• fT 
to commence. as of 26 Jurv. 1%5 


by Judgment dated the 

durch Urteil vom _Sth February_19A 6jrnd 

’""(date) datura) - ~ * 

1 hereas the :asc, nas now cu-mo before, mo by vay of ruviov and after 
DieL-a Strafoacha iat x.iir *,ur Ueberpruefun^ vorfele't vorden und 


due consideration and in exurcisp of the towers conftrrec, uj on me, I 
ncch entsprechendsx.i otudiura des .3achvcrhslt&8 und. In m enabling dor nd.r 

hereby ordv-r: 

uobsrtrai >.non 3* fr.gnissc vurfaogc ich: 

*Thai tha Jindings and tne .sentence b- upheld. 

’♦Her bchuldor>ruch und das Urteil warden bastaatigt. 

-mi ctktffjafTuajG'jr 

r. :\tar:-d' vr,r_ 

5J.S. dJL Jim aan^irr.!... 

XCSkZK 


•IfCttdUM JifUvtfclXi* ;'di'wd«Z.5V5ii»DJbM7d^g DaKTN 

WLGEti&La MX fnJ&KlfclKA^AIiiXS. c! tt*LSMXIXtf’-XXXiTilX/. 

__ 

Jawfu 1 reason, end for so doin'- thiseshall bo tul’ficiont warrant, 
less or sus andereP * e^T/xmaessiger. Crueden ip Haft veH leib.M truss. 
>iesb Urkundu'urijseditigT zt r Vornah its rtierer Handlunr. 
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'’XMlCXXKIXMli 


XXXX 


fcr,~wrwiMMsy 

*mramrci m iireffitxmmg^^ xxxx 


Dated this 

Gegeben a m 14th It-.RCH _194 6 


/s / I. K. Trut-cott, Jr. _ 

(Signature of Reviowin& Authority) 
(UnterJchrlft der nachfruefendan 
Behoerde) 

'/t/ l. K. TRU3C0TT, JR., 

Lieutenant Ctnoral, U. S. Ainy 
_ Commanding _ 

HMEeJ 

(Titel) 


Strike out » ords not a; flicablc. 
^ichtautreffcudea ist durchzuatroichcn. 
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War Crimes Trial 
Report No. 28 


HEADQUARTERS 
THIRD UNITED STATES A RIOT 
Offioe of the Staff Judge Adrooate 

APO 409 
11 March 1946. 

SUBJECT t Be view of Prooeedinga of Intermediate Military Court 
in the oaee of the United Statee re Rudolph Auburger 
and Johann Hemauer. 

TO : Commanding General, Third United Statee Army, APO 409 
US Army. 

1. 1HB TRIAL: 

The aeoueed Rudolf Auburger and Johann Renamer were 
tried before an Intermediate Military Court at Dachau. Germany, 
on S February 1946, on the following Chargee and Particulars: 

CHARGE: Violation of the Lawe of War. 

PARTICULARS: In that Rudolph Auburger and Johann 

Hemauer, Oerman natlonnle, did, at or 
near Moetzing, Germany, on or about 9 
June 1944, wrongfully eneousage, dd, 
abet and partiolpate in an aeeault 
upon an unknown member of the United 
Stetes Army Air Fereee, who wae then 
an unarmed, surrendered prieoner ef 
war in the ouatody ef the then German 
Reich, by hitting him in the fees and 
head with their flate and with a xitfe. 


The aeoueed were found guilty of the Charge end of 
the Partioulare with the exception of the worde "and with a 
rifle”. Eaoh of the aeoueed was sentenced to prison far e term 
of one year, the aentenoe of the aeoueed Hemauer to eoamenee 
ae of 9 June 1945 and the aentenoe of the aeoueed Auburger to 
oommBnoe aa of E6 June 1945. 


On 9 June 1944 an American flier parachuted to aefOty 
near Moetsing, Germany (R 5, 15 , 87 , 98 , 41). It wae about 
10:00 o'clock A. M. (R 5). In an open field the aoeused Hemauer 
and Auburger found the flier who surrendered. Hemauer struck 
the flier on the neck with his hand or fiat repeatedly (R 6, 7. 
10, 14. £5, 33). Hemauer shook and pushad tha flier (R 6, 36). 
The flier, during this period of mistreatment, had his hands 
raiaad (R 6, 16, 34). As he wee being led toward the Tillage, 
Hemauer pushed him repeatedly with the handle of hie pitchfork 
(R 7, 11, 42). In the meantime e orowd had gathered. Hemauer 

said. "That aria tor, that baaat, boat him to death, that bum" 

(R 7). Hemauer also added, "Veil, they ought to be shot” (R 
16, 35). Auburger had lifted hie rifle toward the flier as if 
he Intended to atrlks him (R 7, 14, 94). He then pushed the 
flier with hie rifle (R 34 , 43). Auburger struck the flier in 
the faoe with hie open hand end flat end beet the flier on the 
cheat (R 16, 18 , 35 , 38). Auburger remarked "These murderers 
of women end ohildren" (R 46, 36). Auburger alee pushed the 

flier (R 81). 










The flier had kept his hands over hia head during the 
Assaults and at one time had fallen to the ground (R 22, 43). 
Even after he had fallen to the ground Auburger and Hemauer 
continued to hit him (R 43). 

A pre-trial affidavit exeouted by the accused Hemauer in 
hia own handwriting before William G. Rockwell, Captain, 
Infantry, Investigator-Examiner, WCIT 6824, waa admitted into 
svidenoe (Pros Ex 2). It reads in pertinent part as follows: 

"Around the 9th of June 1944 an Amerioan flier landed by 
parachute in Moetzing. At thio time I was the leader of the 
Landwaoht (Country fatoh). I saw the flier the first time in 
a height of 200 meters in the air, as I waa pioking up fodder 
on the olover field. I ran towards the flier aa he landed. 
Rudi Auburger, a soldier, also ran there. I was about 300 
meters away from the plaoe where the flyer had landed. Aubur¬ 
ger was about 300 meters away in his house, from where the 
flier had landed. I was the first one by the flier and one 
minute later Auburger came there. 

"When I saw the flier he was kneeling in the field. I 
gave him a sign and he got up and raised hie hands above hie 
head. I took him by both sleeves and shook them, to see if he 
had any weapons underneath the sleeves. I did this beoause it 
was written in the German newspapers; the Amerioan flyers lift 
their hands high and then when someone gets there, they drop 
their hands and shoot out of their sleeves with pistols. 

"He had no weapon on him, even though I searched his whole 

body. 


"I told the flyer he should give me hia pistol but he only 
shook his shoulders and I did not know what he meant by it. To 
find out if he had any exploeives I grabbed him6y the collar 
and shook him. In the other hand I held the hay fork. Auburger 

got there at the time I had the flier by the sleeves and was 
shaking him. Auburger oovered me with the rifle when I ssarohed 
the flyer. Auburger hit the flier twice in the faoe with his 
hand. 


"The flier was oaptured about 500 meters away from the 
first house of the Moetzing. I searched the flier on the same 

plaoe where he landed and at the same time Auburger hit him 

twioe with the hand in the face. Then X motioned to the flier 
that if he would try to escape I would beat him with the fork. 

I did not hit the flier with the hand or with the fork. 

"I saw that Auburger hit the flier twice in the faoe, with 
the other hand he held his rifle. Auburger beat him for about 
one minute. I told Josef Niklaa to pick up the paraohute and 
take it to the Polioe Station in Suenohing. No one else saw 
Auburger hit the flier. Auburger walked on the right side and 
I walked on the left side of tn3 flier, on the road towards 

Moetzing. Auburger carried the rifle on the right side in a 

horizontal position. «*e met the first people from Moetzing 
about 70 meters away from the place where the flyer had landed. 

I met Josef Niklaa about 20 meters away from where the flier had 
landed and he was all alone. I left the shoes and the parachute 

on the plaoe of the landing. About 60 meters from the landing 

plaoe I sent Auburger away because Auburger's rifle made the 
flyer nervous. 

"After Auburger had left Niklas walked 10 meters behind us 
with the paraohute. 

"The people of Moetzing oame, when we were 70 meters away 
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from the place of the landing. Ve took him along to the Til¬ 
lage and there we turned him over to the polioeman Roehl who 
took him to Suenohing. I did not go to Suenohing but I went 
home." (Pros Ex ?,) 

The court, on motion of the proeeoution, took judicial 
notioe of the fact that a state of war existed between Oermany 
and the United States on 9 June 1944 and that at that time 
Moetzing, Germany, was in German hands (R 58). 

4. EVIDENCE FOR THE DEFENSE: 

Kaapar Dreohsler was one of the villagers who came 
upon the Amerioan flyer after he had landed in the field near 
Moetzing, Germany on 9 June 1944. He saw the aooused Auburger 
and Hemauer eaoh hit the flier five or six times (R 54). How¬ 
ever, the blows were not hard and the flier did not fall to the 
ground (R 54). He did not see either Auburger or Hemauer strike 
the flier with a rifle or a pitchfork (R 54). 

The accused Hemauer elected to testify and made the fol¬ 
lowing unsworn statement: 

Hemauer admitted that his pre-trial affidavit was true and 
oorreot (Pros Ex 2, R 60). On 9 June 1944 he had seen the flyer 
land and with Auburger had apprehended him (R 60). Hemauer 
admitted that he shook the flier for the purpose of discovering 
whether or not the flier had any weapons on him (R 60). He 
admitted that perhaps he had pushed the flier (R 61) and that he 
had a hay-fork with him, but denied that he used the fork on the 
flier (R 61). As the flier was being led towards the village, 
Hemauer grabbed the flier by the collar, who at the time had hie 
hands raised (R 62). The crowd was yelling ae the flier was 
being taken to the town and Hemauer was exoited (R 63). Hemauer 
also saw Auburger slap the flier twiee (R 64). Both Hemauer and 
Auburger oursed the flier (R 64, 65). 

The accused nuburger elected to testify and made the fol¬ 
lowing unsworn statement: 

He was a soldier and a Member of the air corps, and on 9 
June 1944 was home on furlough (R 69). He saw the flisr desc¬ 
ending and immediately went to apprehend him (R 70). After he 
had called "Stop", the flier raised his hands (R 70). Hsmausr, 
who also was present at that time, oheoked the flier for weapons 
(R 71). At that time Auburger saw Eemnuer shake the flier by 
the collar (ft 71). Other people fror the village who were 
armed with various implements approached (R 71). The crowd was 
shouting (R 71). As the flier was being led towards the Tillage 
Auburger pushed him along twice (R 72). ile shouted at the flisr 
(R 72). Upon realizing that he had left his weapon behind, 

Auburger retraoed his steps in order to obtain hie weapon and 
then went home (R 72). Ua denied that he hit the flier with his 
rifle (R 72). 

5. EVIDENCE FOR THE COURT : 

Upon preliminary examination the aocused Auburger stated 
ha was 33 years of age, married, a German, and a oivilian. Upon 
preliminary examination the accused Hemauer testified that he 
was 56 years of age, a German, and also a oivilian. Both stated 
that they resided in Mootelng, Germany. 

6. PROCEBDINOit 

In letter, Deputy Theater Judge Advocate's Office, Jar 
Crimea Branoh, United States Foroes, European Theater, Subject: 
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"Case of United 3tate8 va Rudolf Auburger and Johann Hemauer", 
dated 6 December 1945, the oase of the United states versus 
Rudolf Auburger and Johann Hemauer was transmitted for refer¬ 
ence for trial by Intermediate Military Court. The appointment 
of the Intermediate Military Court and the proceedings thereof 
were in compliance with the provisions of letter, Headquarters 
United States Foroes, European Theater, Subject, "Trial of tfar 
Crimes and Related Cases", 16 July 1945, and pertinent Military 
Government directives and instructions. The aeoused was repre¬ 
sented by a First Lieutenant, who is an attorney. A fair and 
impartial trial was had. An individual interpreter, who was 
sworn, was provided for the aocuaed. Challenges for oauae were 
permit ted. 

?. JURISDICTION i 

The Particulars allege a violation of the Laws and 
Usages of tfar. which was committed before 9 May 1945, by enemy 
nationals against a member of the United States Armed Forces 
while an actual state of war existed. Aooordingly the oourt. 
whioh was specially appointed to hear the oase, had jurisdiction 
of the person and subject matter, in aooordanoe with letter. 
Headquarters United States Foroee, European Theater, Subject! 
"Trial of ?/ar Crimes and Related Cases" 16 July 1945. 

8. SUFFICIENCY} 

There is ample evidence in the reoord to sustain the 
findings of guilty. Not only does the evidence presented by the 
proseoution esthblish the guilt of the aooused, but the testi¬ 
mony of the aooused themselves admits their participation in an 
assault upon a member of the United States Army Air Foroas. 

There are no errore or irregularities affeotlng the fairness or 
impartiality of the trial or whieh are prejudicial to the sub¬ 
stantial rights of the aeoused in proceedings euoh as these. 

Two-thirds of the members of the oourt oonourreu in the findings 
and sentence. 

9. SENTENCE ! 

An Intermediate Military Court may impost any lawful 
sentenoe except death or imprisonment in exceee of ten years, or 
a fina in excess of #10,000.00 (Par 3 b, Article III, Ordlnanet 
No. 2, Military Government Courts). Under Article of far 96 the 
maximum punishment whioh may be imposed for an assault and battery 
Is six months confinement at hard labor. Under Article of Mar 
93 the maximum penalty whioh may be imposed for an assault with 
intent to do bodily harm is one year of confinement &t hard labor. 
The oourt in the instant oase, although it sentenced each of the 
aooused to a term of one year, etuted that the terms were to oomr 
menoe in June of 1945, ut whioh time the uooueed had been appre¬ 
hended und oonfined. Thus, in effect, the aooused were eentenoed 
to approximately four months confinement from the date the s en- 
tence *as adjudged. The action of the court does not appear to 
be unwarranted and the sentenoea imposed appear to be appropriate. 

10. RECOUiEKDAllOBS! 

I reoommend that the findings and sentenoe be approved. 










11. ACTION : 

A form of aotion designed to carry the foregoing 
recommendation into effect, should it wet with your approwal, 
is submitted herewith. 


CHARLK3 I. GSXSTXR, 
Colonel, J. ▲. 0. D., 
Staff Judge Advocate. 
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SUBJECT: Review of Proceedings of Intermediate Military Court in the 
case of the United States vs Rudolph Auburger and Johann 
Hemauer. Case No: 12-1905 

TO : Commanding General, Third United ot&tes Amy, AIO 403, 

US Army. 

1. TEH TRIAL : 


The accused Rudolf Auburj-er and Johann Hemauer were tried 
before an Intermediate idlitary Court at Dachau, Germany, on 5 Feb¬ 
ruary 1946, on the following Charges and Particulars: 

CHARGE: Violation of the Lavs of ’ ar. 

IaRTICUIARS: In that Rudolph Auburger and Johenn HemnUer, 
German nationals, did, at or near l/ioet: ing, 
G-ormany, on or about 9 June 1944, wrongfully 
encourage, aid, abet and janticipate In an 
assault upon an unknown member of the United 
States Ahmy Air Forces, who was then an un¬ 
armed, surrendered [risoner of var in the 
custody of the then German Ruich, by hitting 
him in the face and head >ith thoir fists and 
with a rifle. 

2. FINDINGS ..ND S-NTEHCS ; 

The accused were found guilty of the Charpe and of the Parti¬ 
culars with the exception of the words "and with a rifle", Each of 
the accused was sentenced to prison for a term of one year, the 
sentence of the accused He-iauer to commence as of 9 June 1945 &nd tl» 
sentence of the accused Auburger to commence as of 26 June 1945* 

3. EVIDENCE FOR TH" PROSECUTION : 

On 9 June 1944 nn American flier j arachuted to safety near 
Moetaing, Germany (R 5, 15, 27, 32, 41). It was about 10:00 o'clock 
a. i . (R 5). In an open field the accused Hemauer and Auburger found 
the flier who surr.ndered. Hemauer struck the flier, on the neck with 
his hand or fist repeatedly (R 6, 7, 10, 14, 25, 33)• Hemauer shook 
and pushed the flier (p; 6, 16). The flier, during this period of mis¬ 
treatment, had his hands raised (R 6 , 16,34). j.s ho was b ,ing led 
toward the villagu, H~mauor pushed him rojnotedly with th- handle of 
Ms pitchfork (T? 7, 11, 42). In thw> meantime f crowd h, d fathered. 
Hjinauer said, "That aviator, th; t bc?st, boat him to death, that bum" 

(R 7)i Hemauer also added, ,r ell, they ou'ht to be shot" (R 16, 35)• 
Auburger had lifted his rifle toward the flier if he intended to 
strike hint (R 7, 14, ’34). He then pushed tlie flier with his rifle 
(R 34, 43). Auburger atruck the flier in tha f\ce with his open h'ind 
nnd fist and best the flier on the chest (R 16, 1G, 35, 3?)• Auburg-r 
romrrkod "These murder.rs of women •'nd children" (R 16, 36). Auburger 
1 Iso pushed th'. flier (l 21). 
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The flier had keft his hands over hie head during the assaults 
end at one time had fallen to the ground (R 22, 43). ^v^n after he 
had fallen to the ground ..uburger and Hsmaucr continued to hit him 
(R 43). 

A pre-trial affidavit executed by the accused H^uauer in his own 
handwriting before’’illiam G. Rockwell, Certain, Infantry, Invostigator- 
Sxaminer, 1 CIT 6624, was admitted into evidence (iros 3x 2). It roads 
in pertinent fart as follows: 

"around the 9th of June 1944 an American flier landed by parachute 
in Koetzing, At this-time I was the leader of the Landwacht (Country 
hatch). I saw the flier the first time in a height of 200 motors in 
tho air, os I was picking up fodder on the clover field. I ran towards 
the flier as h- landed. Rudi Auburgor, a soldier, also ran there. I 
Vi s about 300 meters £v;oy from the place vhoro the flier had landed. 
Auburger was about 300 meters away in his house, from where the flier 
had landed. I was the first one by the flier and one minute later 
..uburger came there. 

"Mien I saw tho flier ho was kneeling in the field. I gave him 
a sign and he , ; .ot up and raised his hands above his head. I took him 
by both sleeves and shook them , to see if ho had any weapons under¬ 
neath the sleeves. I did this because it was written in tho Carmen 
newspapers; tht American fliers lift their hands hirh nd thn when 
someone gets there, they drop th-ir hands 3nd shoot out of their 
slocvos with pistols. 

"He had no vee.pon on him, even though I searched hj a /whole body. 

"I told the flier he should f ive me his pistol but he only shook 
his shoulders and I did not know what hs meant by it. To find out if 
he had any explosives I grabbed him by the collar and shook him. In 
thy other hand I h~ld the hay fork. ..uburger got there at the. time I 
heo the flier b.v the sleeves and was shaking him. .uburger covered me 
with the rifle vhen I searched the flier. ..uburger hit the flier twice 
in the face with his hand. 

"The flier was caj turee about 500 meters away from the first, house 
of the Moetzing, I searched the flier on the same place wlioro he landed 
and at the seme time Auburger hit him twice with tho hand in the face. 
Then I motioned to tho flier that if he would try to escape I would beat 
him with the fork. I did not hit thu flier with the hand or with the 
fork. 

"I saw that Auburger hit the flier twice in the face, with the 
other hand he held his rifle, auburger beat him for about on~ minute. 

I told Josof Niklas to pick up the parachute and take it to th- Iolicu 
Station in Suenching. No one else saw Auburger hit th- flier. 

Auburg.cr valkod on thu right side and I walked on tho left sid* of the 
flier, on tho road towards i-.oetzing.‘ auburger carried the rifle on 
the right side in a horizontal position. ' e met the first people from 
i:oetzing, about 70 meters away from the place whore tho flier had 
landed. I met JosGf Niklas about 20 meters away from where the flier 
had landed and ho was *11 alono. I left the shoes and the p •'.r&chute 
on thj piece of th* landing. About 50 meters from the l ndiug piece 
T sent Auburger away because ^uburgor's rifle made th- flier nervous. 

"After ..uburger hod left Niklas walked 10 meters behind us *ith 
the parachute. 






"The people of bloetzing came, when we were 70 meters away from 
the place of the landing. e took him along to the village and there 
we turned him over to the policeman Roehl who took him to Su^nching. 

I did not go to Suanching but I went home." (Pros Sx 2) 

The. court, on motion of the prosecution, took judicial notico of 
the fact that a state of war exiatod between Germany and the United 
States on 9 Juno 1944 and th/it at that time Hootzing, Germany, was in 
Gorman hands (R 58). 

4. m .duncs for th~s defers? : 

Kaspar Drechsler was one of the villagers who came upon the 
American flier after he had landed in the field near 'oetzing, Gormany 
on 9 June 1944. Ho sav the accused Auburgor arid Hemauer each hit the 
flier five or six times (R 54). However, th~ blows were not hard and 
the flior did not fall to the ground (R 54). Ho did not sou either 
Auburper or Hemauer strike the flier with a rifle or a pitchfork (R 54). 

The accused Hemauer elected to testify and . ade the following 
unsworn statement: 

Hemauer admitted that his pre-trial affidavit was true ond correct 
(iros Sx 2, R 60). On 9 Juno 1944 ho had scan tho fliur land and with 
«uburger had apprehended him (R60). Hunauer admitted that ho shook 
the fLUr for th^ rurposo of discovering whether or not the fli^r hed 
any weapons on him (R 60). Ho admitted that perhaps ho had pushed 
the flier (R 61) and that he had a hay-fork with him, but denied that 
he used the fork on the flier (R 61). as the flier was bain- led to- 
vards the village, Hemauer grabbed the flier by the collar, who st the 
time had his hrjids raised (R 62). Tho crowd was yelling cs tho flier 
was being taken to the tovn and Hemauer was excited (R 63). Hemauer 
also saw Auburgor slrp the filer twice (r 64). Both HjapUur and Auburger 
cursed the flier (R 64, 65). 

The accused auburger elected to testify and made the following 
unsworn statement: 

He was a soldier and a member of the air corps, jnd on 9 June 1944 
was home on furlough (R 69). Ho saw the flier descending and immediately 
went to apprehend him (R 70)» After ho had called "Stop", tho flier 
raised his h'mds (R 70). < Hemauer, who also was present :<t thft tim-, 
checked tho flier for weapons (R 71). At that time Auburger saw Hemauer 
shake the flier by the collar (R 71). Other people from the village who 
wore armed with various implements approached (R 71). The crowd wa3 
shouting (R 71). As tho flier was b^jjig led towards thi vill »<. 

Auburgor pushod him along twice (R 72). Hv. shout-d at th^ fli .r (R 72). 
Upon realizing that ho had lv-ft his weapon behind, Auburgor retraced his 
steps in order to obtain his woaron and then wont homo (R 72). H- d-niod 
that? h. hit the flier with his rifle (R 72). 

5’ WI PENCE TOR TH n COURT : 

Upon preliminary examination the accujed 1 uburger stated he 
*£-3 33 year3 of age, married, a German, and c civilian. Upon preliminary 
•-xarrd. nation the accused Hemauer testified that he was 56 years of apo, 
f German, and also a civilian. Both stated that they resided in 
..oetzing, Germany. 

6. FROC APINGS: 


Tn letter, Deputy Theater Judge Advocate's Office, »ar Crimes 
Branch, United States Forc-s, "urojetn Theater, subject: "Case of 


United States vs Rudolf ..uburgor and Johnnn Hunauor", dated 6 Ducunb^r 
1945* tho case of the United 5tctoa versus Rudolf «uburgor t.nd Johtnn 
Hemauer was transmitted for reference for trial by Intermediate ^ilitaxy 
Court. The a;pointment of the Intermediate military Court and tho rro- 
ceodings thereof woro in compliance with the provisions of letter, 
liuadouartcrs United States Forcos, European Thoat.r, Subject: "Trial of 
’ ar Crimea and Related Cases", 16 July 1945, arri pertinent l.ilitary 
Government directives and instructions. The Recused waa represented by 
a First Lieutenant, who is an attorney. >. fair and impartial trial was 
had. an individual interpreter, who was sworn, was provid-d for the 
accus-d. Challengos for cause were permitted. 

7. JURISDICTION 1 

The larticulars allege a violation of the Laws and Usages of 
v 'ar, which was committed before 9 way 1945, by enemy nationals against 
a member of the United States-Armed Forces while an actual state of 
war existed. Accordingly the court, which was specially appointed to 
hiar the case, had jurisdiction of tho p irson and subjoct matt r, in 
accordance with letter, Hcadouartors Unit-d Stet^s Forces, Furop.an 
Theater, Subject: "Trial of ’ ar Crimes and Related Cas^s" 16 July 1945. 

8. SUFFICIENCY : 

There is ample evidence in the record to sustain the findings, 
of guilty. Not only does the evidence jresonted by the prosecution 
establish the guilt of the accused, but the testimony of tjie accused 
themselves ; dndts thsir rarticijation in an assault upon a nwmber of 
the United States iirmy *ir Forces. There aro no errors or irregulari¬ 
ties affecting tlie fairness or impartiality of the trial or which arc- 
prejudicial to th-. substantial rights of tho accused in procu din s 
such as those. Two-thirds of tho members of th<. court concurred in the 
findings and s.ntonce. 

9. SFNTSNC F: 

An Intermediate i-llitery Court may impose any lawful sentence 
except death or imprisonment in excess of ten years, or a fine in 
excess of £10,000.00 (far 3 b, article III, Ordinance No. 2, illitary 
Oov-rnment Courts). Under article of Var 96 tins maximum punishment 
vhich may be imposed for an assault and battery is 3ix months confine¬ 
ment at hard labor. Under Article of , er 93 the maximum ;enalty wlrch 
may V. imposed for an assault v.ith intent to do bodily harm is one year 
of confinement at hard labor. The court in the instant ensa, although 
it sentenced e»ch of th6 accused to a term of one yocr, stated that, tne 
terms wore to commence in Jun.. of 1945, at which time th- accused h;.d 
bean apprehended and confined. Thus, in effect, the accused were : * nt- 
encei to ap| roxinutely four months confinement from th- date the s-it-nc? 
was tajudgod. Tho action of tho court doae not appear to b- unwarrante-. 
and the. sentences iin'oa'd appear td be appropriate. 

10. R^CO: :• “CT ATI0I’3 : * 

T recommend thrt 1 ho findings and sentence b approved. 

31. . CTTON : 

« form of action deuimed to carry tho foregoing ri commenda¬ 
tion into effect, shoulo it meet wilh your ar-roval, in sub.fti.ttod 
herewith. 

I 

/B/ Charles ? . Checvor 

/t/ chxrlsc o. ar; v-n, 

Colonel, J. ... C-. D., 
itaff Judge Advocate. 
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rm fork no: 13 


1/ILITiiRY COVYRNIlT.NT COURT 
^JIITAm'TRXCHT 


Order on Review 
Verfuegunp nach Utiberpruefung 


Case No. Order No. 

Strafsache Nr. _ Varfuegung Nr . 1/ . 


re a a fflfl fe Rudolf ..uburrsr and Johan n Hunauer__ 

(Nam„ of Accused) (Name des (Her") Angulvisgton) • 

wore * 

m convicted oi’ tho offence of 

wegerr dor folg-ndon strafbarun Handlon g Violation of the Lnw s *of r ar, in 


ry y 

by the *Intermedi?to Liilitary Court 

vo;n MitVLcren . illtiurrerichte 

and sentenced to 

schuldig erkannt und zu '.onf loantne f< 
t.c commence a: 
to commence ci 


that they participated in an as¬ 
sault on a loember of the United 
States- Armed Forces. 

at 

in_ Da chau, ^ ormany 

T .Cadres a "of Court)* 
(An3chrift dos rorichts) 


- one yuar !!t m uor 'a sentence 
"oFT JunoT^/T^ tndH ubuF'or >n 

of 26 Juno 1945 


- 


\ 


by Judgment dated the • 

r'urch Urteil vom _frth February_ 1% bjiM 

(date) (Datura)'" 

v hereas the case has now cemo befor.-. rao by vay of review and after 
Dieue Strafsache 1st mir *.ur Ueberpruefunp vorfele't vorden unc 

due consideration ~nd in exercise of the towers conferreo uj on me. I 
ntch entsprechender; otudiura des .Suchverbaltes und 1*. ju.auobung dor mir 

hereby orders 

uobartragenon Dcfugnissc vorfuigo ich: 

*Thed th.i Jindings and tn^- sentence b« upheld. 

*Der Schuldsoruch und das Urteil warden bastaatigb. 

; m cout^uajobf 

^ttCCQUTO.___ 

/iODliitulb 4X)U0XCl^£<30u£fi^. 

M1EK12BC JjKailrie. BjLJ ttff mxWVK- .• e'L 

AtskZ';, 

*'Mu; .:.m ji^LVfcaDr rdrjMitAiwmffifccanf obcm 

_ 

IQLfBiJi&lsAiJ:; CtlALWCQ&V'MW&u' 

m-aHHOtf-t. LiPiii'tttaiFdViS'' * ,•.*?• Ttaww-; jei ;»*i tiuUM, 


‘Jawfu 1 reason, and for so doin thiswshall b> sufficient warrant,, 
lass .,r aus anieror * eP- r.wnB«8aiger. r 'rueden ir Halt vertleih.-n rr.uss. 
'iest. '.’rkundo er.aechtigi zr? Vorneh « riierer Handlunr. 
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^Strike out *orris not a:rlicnblc. 
•XNichtzutreff&ndoa ist durchzuatroichcn. 
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War Crimes Trial 
Report No. 28 

HEADQUARTERS 

THIRD UNITED STATES A Riff 
Offioe of the Staff Judge Advocate 


P.|0?/i^ /m (<M 




i 


APO 403 
II Maroh 1944. 


SUBJECT: Review of Proceedings of Intermediate Military Court 
in the oaae of the United States re Rudolph Auburger 
and Johann Hemauer. 

TO : Commanding General, Third United States Amy, APO 403 
US Army. 


1. THE TRIAL: 

The accused Rudolf Auburger and Johann Hemauer were 
tried before an Inte mediate Military Oourt at Dachau. Germany, 
on 6 February 1946, on the following Charges and Particulars: 

CHARGE: Violation of the Laws of War. 


PARTICULARS: In that Rudolph Auburgsr and Johann 

Hsmauar, Osman natlsnala, did, at or 
near Mostzing, Germany, sn sr about 9 
Juno 1944, wrongfully encourage, aid, 
abet and participate in sn ssssult 
upon an unknown member of the United 
3tetes Army Air Parses, who wee then 
an unarmed, surrendered prisoner of 
war in the euatody of the then demon 
Reich, by hitting him in the fees end 
heed with their fists end with e rifle. 

*. FINDINGS AND SENTENCE: 


The accused were found guilty of the Ohergs end of 
the Particulars with the exception of the words "and with a 
rifle". Eaoh of the aooused was santsnead to prison for a term 
of one year, the sentence of the aooused Hsmauar to commence 
as of 9 June 1945 and the sentence of tbs aesuaad Auburger to 
oommsnae as of £6 June 1945. 

3. EVIDENCE FOR THE PROSECUTION: 


On 9 June 1944 an American filar paraohuted to safety 
near Moetsing, Gena any (R 5, 15, 87, 38, 41). It wea about 
10:00 o'clock A. M. (R 5). In an open field the eoeused Hemauer 
and Auburger found the flier who surrendered. Hemuer struek 
the file r on the neck with hie hand or fiat repeatedly (R 6, 7, 
10, 14. 85, 33). Hemauer shook and puehed the flier (R 6, B). 
The flier, during this period of mistreatment, had hla hands 
raised (R 6, 16, 34). As ha was being lad toward the Tillage, 
Hemauer puehed him repeatedly with the handle of hie pltehlbrk 
(R 7, 11, 42) • In the meantime a orowd had gathered. Hemauer 
said, "That aviator, that baaat, beat him to death, that bum" 

(R 7). Hemauer also added, "Veil, they ought to be shot" (R 
16, 35). Auburger had lifted hla rifle toward the flier ee if 
he intended to strike him (R 7, 14, 34). He then pushed the 
flier with his rifle (R 34 , 43). Auburger struok the flier in 
the feoe with his open hand and fist and beat the flier on the 
cheat (R 16, IB, 35 , 38). Auburger remarked "These mrderers 
of women and children" (R M, 36). Auburger also pushed the 

flier (R 81). 
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The filer had kept his hands oyer his head during the 
pjaaultB and at one tine had fallen to the ground (R 22, 43). 
Even after he had fallen to the ground Auburger and Hemauer 
continued to hit him (R 43). 

A pre-trial affidavit exeouted by the aooueed Hemauer in 
hie own handwriting before William 0. Rockwell, Captain, 
Infantry, Inve.itigator-Bxaminer, WCIT 6824, was admitted into 
evidenoe (Pros Kz 2). It reads in pertinent part as follows: 

"Around the 9th of June 1944 un American flier landed by 
parachute in lloetzlng. At this time I was the leader of the 
Landwaeht (Country Vatoh). I saw the flier the first time in 
a height of 200 meters in the air, as I was ploklng up fodder 
on the olover field. I ran towards the flier as he landed. 
Rudi Auburger, a soldier, also ran there. I was about 300 
meters away from the plaoe where the flyer had landed. Aubur¬ 
ger was about 300 meters away in his house, from where the 
flier had landed. I was the first one by the flier and one 
minute later Auburger came there. 

"When I saw the flier he was kneeling in the field. I 
gave him a sign and he got up and raised his hands above hie 
head. I took him by both sleeves and shook them, to see if he 
had any weapons underneath the sleeves. I did this beoause it 
was written in the German newspapers; the American flyers lift 
their hands high and then when someone gets there, they drop 
their hands and shoot out of their sleeves with pistole. 

"He had no weapon on him, even though I searched hie whole 

body. 


"I told the flyer be should give me his pistol but he only 
shook his shoulders and I did not know what he meant by it. To 
find out if he had any explosives I grabbed hlmby the collar 
and shook him. In the other hand I held the hay fork. Auburger 
got there at the time I had the flier by the sleeves and was 
shaking him. Auburger oovered me with the rifle when I searohed 
the flyer. Auburger hit the flier twioe in the faoe with hie 
hand. 


"The flier was oaptured about 500 meters away from the 
first house of the Moetzing. I searohed the flier on theses* 

plaoe where he landed and at the same time Auburger hit him 

twioe with the hand in the faoe. Then X motioned to the flier 
that if he would try to escape I would beat him with the fork. 

I did not hit the flier with the hand or with the fork. 

"I saw that Auburger hit the flier twioe in the face, with 
the other hand he held his rifle. Auburger beat him for about 
one minute. I told Josef Niklas to pick up the parachute and 
take it to the Polios Station in Suenohlng. No one alee saw 
Auburger hit the flier. Auburger walked on the right side and 
I walked on the left aide of tne flier, on the road towards 

Mostzing. Auburger carried the rifle on the right side in a 

horizontal position. rfs mat the first people from Moetzing 
about 70 meters away from the plaoe where the flyer had landed. 

I met Josef Niklaa about 30 meters away from where the flier had 
landed and he was all alone. I left the shoes and the parachute 

on the place of the landing. About 60 meters from the landing 

plaoe I sent Auburger away because Auburger'e rifle made the 
flyer nervous. 

"After Auburger had left Niklas walked 10 meters behind us 
with the paraohute. 

"The people of lloetzlng oame, when we were 70 meters sway 






from the plaoe of the landing. Wa took him along to the vil¬ 
lage and there we turned him over to the polioeman Roehl who 
took him to Suenohing. I did not go to Suenohlng but I went 

home." (Proa Ex 2) 

The oourt, on motion of the prosecution, took judioial 
notioe of the fact that a state of war existed between Germany 
and the United States on 9 June 1944 and that at that time 
Mostzing, Germany, was in German hands (R 58). 

4. EVIDENCE FOR THE DBFENBE: 

Kaapar Dreohsler was one of the villagers who osme 
upon the Amerioan flyer after he had landed In the field near 
Moetzing, Germany on 9 June 1944. He saw the aooused Auburger 
and Ilamauer eaoh hit the flier five or six times (R 54). How¬ 
ever, tho blows were not hard and the flier did not fall to the 
ground (R 54). He did not see either Auburger or Hemauer strike 
the flier with a rifle or a pltohfork (R 54). 

The accused Hemauer eleoted no testify and made the fol¬ 
lowing unsworn statement: 

Hemauer admitted that his pre-trial affidavit was true and 
oorreot (Pros Ex 2, R 60). On 9 June 1944 he had seen the flyer 
land and with Auburger had apprehended him (R 60). Hemauer 
admitted that he shook the flier for the purpose of discovering 
whether or not the flier had any weapons on him (R 60). He 
admitted that perhaps he had pushed the flier (R 61) and that he 
had a hay-fork with him, but denied that he used the fork on the 
flier (R 61). As the flier was being led towards ths village. 
Hemauer grabbed the flier by the collar, who at the time had his 
hands raised (R 62). The crowd was yelling a3 the flier was 
being taken to the town and Hemauer was excited (R 63). Hemauer 
also saw Auburger slap the flier twiee (R 64). Both Hemauer and 
Auburger cursed the flier (R 64, 65). 

The accused Auburger elected to testify and made the fol¬ 
lowing unsworn statement: 

He was a soldier and a member of the air corps, and on 9 
June 1944 was home on furlough (R 69). He saw the flier desc¬ 
ending and immediately went to apprehend him (R 70). After he 
had called "Stop", the flier raised his hands (R 70). Haaauer, 
who also was present at that time, oheoked the flier for weapons 
(R 71). At that time Auburger saw Hemauer shake the filer by 
the oollar (R 71). Other people fror the village who were 
armed with various implements approached (R 71). The crowd was 
shouting (R 71). As the flier was being led towards the village 
Auburger pushed him along twice (R 72) . lie shouted at the flier 
(R 72). Upon realizing that he had left his weapon behind, 

Auburger retraoed his steps in order to obtain his weapon and 
then went home (R 72). Ilo denied that he hit the flier with hie 
rifle (R 72). 

5. EVIDENCE FJR THE COURT : 

Upon jreliminery examination the aocuaed Auburger stated 
he was 33 years of age, married, a German, and a oivilian. Upon 
preliminary examination the aocuaed Hemauer testified that he 
was 36 years of age, a German, and also a oivilian. Both stated 
that they resided in Mootsing, Germany. 

6. PROCEEDING,: 


In letter, Deputy Theater Judge Advocate's Offloe, *ar 
Crimes Branoh, United 3tates Foroes, European Theater, Subject: 
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"Case of United States va Rudolf Auburgar and Johann Hemauer", 
dated 6 Daoambar 1945, tha oaaa of the United States versus 
Rudolf Auburger and Johann Hemauar vae transmitted for refer- 
enoe for trial by Intermediate Military Court. The appointment 
of the Intermediate Military Court and the proceedings thsreof 
vers in oompllanoe vith the prorisions of letter, Headquarters 
United states Foroes, European Theater, Subjeot, "Trial of War 
Crimes and Related Cases", 16 July 1945, and pertinent Military 
Government directives and instructions. The aeoused was repre¬ 
sented by s First Lieutensnt, who is an attorney. A fair end 
impartial trial tra s had. An individual interpreter, who was 
sworn, was provided for the aocused. Challenges for oause were 
permitted. 

?. JURISDICTION t 

The Particulars allege a violation of the Laws and 
Usages of War. which was committed before 9 Jay 1945, by enemy 
nationals against a member of the United States Armed Foroes 
while an actual state of war existed. Accordingly the oourt. 
whioh was specially appointed to hear the oase, had jurisdiction 
of the jerson and subjeot matter, in aooordanoe with letter. 
Headquarters United States Foroee, European Theater, Subjeott 
"Trial of '.Var Crimes and Related Cases" 16 July 1945. 

8. SUFFICIENCY: 

There is ample evidence in the reoord to sustain the 
findings of guilty. Not only does the evidence presented by the 
prosecution establish the guilt of the aocused, but the testi¬ 
mony of the accused themselves admits their participation in an 
assault upon a member of the United States Army Air Foroes. 

There are no errors or irregularities affeeting the fairneea or 
impartiality of the trial or wnieh are prejudicial to the eub- 
etantlal rights of the aeoused in proceedings such as these. 
Two-thirds of the members of the oourt oonourred in the findings 
and sentence. 

9. SENTENCE : 

An Intermediate Military Court may impose any lawful 
sentenoe except death or imprisonment in excess of ten years, or 
a fine in exoeea of 9(10,000.00 (Par 3 b, Article III, Ordinanoe 
No. 2, Military Government Courts). Under Article of War 96 tha 
maximum punishment whioh utay be imposed for an assault and battery 
is six months confinement at hard labor. Under Artiole of War 
93 the maximum penalty whioh may be imposed for an assault with 
intent to do bodily ham is one year of confinement at hard labor. 
The oourt in the instant case, although it sentenced each of the 
aooused to a term of one year, stated that the terms were to ooa h 
monos in June of 1945, ut whioh time the uooueed had been appre¬ 
hended and confined. Thus, in effect, the aocused were eantonood 
to approximately four months confinement from the date the s eo- 
tence was adjudged. The aotion of the court does not appear to 
be unwarranted and the sentences imposed appear to be appropriate. 

10. REC0U1EKDAT10HS: 

I recommend that the findings end sentence be approved. 






11. ACTION : 

A form of aotion designed to carry the foregoing 
recommendation into effeot, should it meet with your approval, 
is submitted herewith. 


CHARLES K. CHESTER, 
Colonel, i. A. O. D., 
Staff Judge Advocate. 
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4P0 403 
18 March 1946. 


SUBJECT* Review of Proceedings of Intermediate Military Court in the 
Case of the United States versus Bernhardt Ehgelbrecht and 
Paul Eckert and Wilhelm Bork. 


Case Nos 18-1762 

TO l Commanding General, Third United States Army, APO 403, 
U. S. Army. 


1. THE TRIAL : 

The accused, Bernhardt Engelbrecht, Paul Eckert, and Wilhelm 
Bork were tried before an Intermediate Military Oourt at Dachau, 
Oermany, on 14 February 1946, on the following Charge and Particulars* 

Charge: Violation of the Laws of War. 


Particulars: In that Bernhard Engelbrecht, Paul Eckert and 
Wilhelm Bork, German nationals, did at or near Rothenbaok, Germany, on 
or about 20 February 1945, wilfully, deliberately and wrongfully en¬ 
courage, aid, abet and participate in committing assaults unon 
Lieutenant Donald J. Lehmkuhl, Staff Sergeant Gilbert E. Hyatt, and 
Sergeant Henry Kay, members of the Unitod States Army, who were then 
unarmed, surrendered prisoners of war in the custody of the then 
German Reich. 

2. FINDINGS : 

The accused were found not guilty of the charge and the 
particulars. 


3. EVIDENCE FOR THE PROSECUTION * 

On 20 February 1945, an American olane was shot down and 
exploded in the air in the vicinity of Rothenbach, Germany (R 6, 14). 
Three American fliers landed alive, these being Lieutenant Donald J. 
Lehmkuhl, Staff Sergeant Gilbert E. Hyatt and Sergeant Henry Kay 
(R 68). One of the fliers, identified as Hyatt, in oomlng down In 
hie parachute, wounded himself on the wiring system and injured his 
mouth and his face (R 6, 7, 24, 37), a large orowd assembled around 
Hyatt and everyone became excited and tried to attack him (R 12, 20, 
28). Almost immediately, the accused Bernhard Engelbrecht and Doctor 
Wilhelm Bork came along (R 7, 8). 

The accused Bork picked up the flier by the back of the neok 
and kicked him twice (R 8). The accused Engelbrocht kicked him twioe 
and struck him twice with his carbine but not bad enough to injure 
the American (R 8, 10, 15). The flier was then taken to the nolice 
station where he was searched and found to be unarmed (R 10). At the 
police station Engelbrecht shoved and kicked the flier three times 
(R 10). 
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Frans Valz stated that he taw hundreds of People in the crowd and 
that the accused, as members of the police, were trying to force the 
people back from the fliers (R 10, 31, 43). He didn't think theflior 
was being mistreated but didn't believe he was receiving treatment that 
should have been accorded to a prisoner of war (R 17, 18, 30). The 
whole incident occurred very quickly, ten minutes elapsing from the 
timo the crowd assembled to the arrival at the police station sevonty- 
fivo meters away (R 17, 18). 

Franz Schmid saw the plane crash and saw the crowd milling around 
two American fliers, one of whom they were threatening with shovte of 
"Beat him to death"(R 23, 28). Schmid took charge and the accused Bork 
berrated him for doing so, whereupon Schmid departed (R 24, 25, 41, 57, 

71). Schmid saw Engelbrecht shove one flier with his foot but he did 
not see him strike anybody with his carbine (R 25, 27). '/hen a second 
flier was found alive on the autobahn, Schmid saw the accused Doctor 
Eckert hit him in the face and side with his hand and fist (R 25). 

Schmid was no more than ten paces away and didn't see the flier re¬ 
sisting while being searched (R 34, 36). Schmid admitted that he had 
fear of Bork because the latter was a member of the party (R 3<) . 

Peter Pierner was a member of the police who went to the scene of 
the crash (R 36, 37). He saw Bork push one of the fliers with his 
foot and was present when Bork and Engelbrecht took the American to the 
station whore both of these accused shoved him with their feet although 
not severely (R 38, 39). He never saw Engelbrecht use his rifle (R 40). 

Three fliers were brought to the station and Pierner saw that two of 
them were in pain, one limping very badly and the other having blood 
on .his face (R 41, 46, 56). No one gave first-aid to the fliers in the 
presence of Pierner (R 41, 54, 58). Later, the three fliers were forced 
to bury the bodies of the other victims of the crash (R 41, 42). 

Johann Steinberger was the policeman who was at the station at 
about noon on the day of the incident when the three fliers were 
brought in (R 55, 56), All the fliers were unarmed (R 56). In the 
station the fliers were slapped but not by any of the accused al¬ 
though Doctor Eckert called them names (R 57). The knee of the flier 
who limpod was examined by Doctor Bork who said "It is not bad" 

(R 60, 66). 

Georgo Schmitt, one of the policemen, was fifteen meters away 
from Hyatt, Lieutenant Lehmkuhl and Kay at the station where two of 
them indicated they were in pain (R 70, 72). They were bandaged up 
by a German medic named Strobl (R 73). Schmitt saw no one mistreated 
at the station although he heard varying versions on this point later 
(R 76, 79, 83). 

4. EVIDENCE TOR THE DEFENSE : 

Margarets Stoffel saw a plane come down on the afternoon of 
30 February 1945 almost in front of her house (R 85). However, it 
exploded before it landed (R 86). People thereupon assembled from 
all directions (R 87). She only saw one flier at the scene and noticed 
that the whole left side of* his face was biredlng (R 87). The crowd 
was very noisy and she stated that it was a good thing that the police 
came or the people might have killed the flier in the excitement (R 88, 

89). Miss Stoffel was six to eight meters away from the flier when 
the accused Engelbrecht and Bork came along (R 87). She saw no mis¬ 
treatment of the American by them up to the time that the flier was 
led away to the station (R 88). She could not state whether or not 
tho flier was mistreated while he was still on the ground since she 
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could not see over tha crowd (R 89,- 90, 91). However, aha did not 
hear anyone else say that the flier had been mistreated. 

5. EVIIgyOS TOR THE COURT t 

H>on preliminary examination, the accuse^, Engelbrecht, stated 
that he was a German civilian, 41 years of age.. The accused Eckert 
declared that he was 39 years of age and a German civilian. The accused 
Doctor Bork testified he was 57 years of age and was a member of the 
Wehrmaoht on 20 February 1945 (R 2, 3). 

6. PROCEEDINGS ; 

In letter,’ Deputy Theater Judge Advocate, War Crimes Branch, 
USTET, subject! "Case of the United States versus Bernard Engelbrecht, 
Paul Eckert and Wilhelm Bork," dated 19 January 1946, the present case 
waB transmitted for reference to trial by an Intermediate Military 
Court and the proceedings thereof were in compliance with the provisions 
of letter, Headquarters USFET, subject: "Trial of War Crimes and Re¬ 
lated Cases", dated 16 July 1945 and pertinent military government 
directives and instructions. The charge sheet indicates that this 
case was referred to the present court. The accused were represented 
by a First Lieutenant who was a lawyer. A fair and lmoartial trial 
w^s bad. An individual interpreter who was sworn was provided for the 
accused, and challenges for cause were permitted. 

7. JURISDICTION : 

In letter, Headquarters USFET, Subject: "Trial of War Crimes 
and Related Cases", dated 16 July 1945, it was stated that as a matter 
of policy, eases involving offenses against the laws and usages of war 
or the laws of the occupied territory or any part thereof, commonly 
known as "war crimes", committed prior to 9 May 1945, shall be triod 
before specially appointed military government courts. The parti¬ 
culars alleged a violation of the laws and usages of war committed 
before 9 May 1945 by enemy national or persons working with en.emy 
nationals against members of the United States Army Air Forces while 
an actual state of war existed. Accordingly, the court which was 
specially appointed to hear the present case had jurisdiction over 
tho persons and subject natter. 

8. PROCEDURE ; 

Early In tho present trial, it became obvious that the inter¬ 
pretation by the court interpreter was not adequate. Interpretation 
in this type of proceedings is all important sln^e It is the only means 
of conveying to the accused what is going on before the court and thus 
it can be the entire basis for whatever defense he may have to offer 
It is therefore entirely incumbent upon the court to see to it thee 
the interpretation is clearly made and that the court Interpreter ij 
qualified to present it properly. >lhen the Inadequacy of the inter¬ 
pretation becomes evident in a trial, the proceedings should be halted 
and not be continued until an adequate interpretation can be supplied* 

In acquitting the accused after the prosecution had rested Hb 
case and the defense had presented the testimony of one witness, the 
court was relying on the provisions of Military Government Technical 
Manual, Second Edition, Page 36, paragraph 10 (2), which read in 
pertinent part as follows: "after the close of the case for the 
prosecution, the court may acquit the accused on any charge if it 
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decides that there is not sufficient evidence to support the charge". 

The court construed this to mean that the aoauittal can be granted on 
its own motion at any time after the prosecution has rested its case. 
This, of course, is directly contrary to accented procedure before. 
Anglo-American and Continental courts. The "Outline of Procedure for 
Trial of Certain ’.4ir Criminals" furnished by the office of the Theater 
Judge Advocate and based on the said manual states that any motion for 
a finding of not guilty is to be made at the time the prosecution rests, 
and this is but a restatement of the aforementioned well r defined prac¬ 
tice. The reason for such a rule is obvious since once the defense is 
permitted to offer its evidence, Issues are raised thereby which the 
prosecution should have a chance to answer and, in such a case, 'Ifhe 
proceedings can never be said to have ended until both sides hare 
completed the presentation of their case. It follows, therefore, that 
a finding of not guilty could rightly have been made after both.sides 
had rested were It not granted at the time the prosecution had 
finished presenting its own case. 

9. SUFFICIENCY ; 

In the case at bar, a Prima Facia case had been sufficiently 
made out against each of the accused on the particulars since there 
was sufficient evidence offered by the prosecution that Engelbrecht, 
Eckert and Bork had at one time or another laid hands on the fliers. 

In other words, even had a motion for a Finding of Not Guilty been 
made at the time the prosecution rested its case, the court might 
well have denied such a motion on what had been offered before it. 

It is, of course, unnecessary to consider Whether or not an acquittal 
would have been proper had the case been permitted to go forward to 
its end sinoe one cannot speculate what further defenses the accused 
might have had to offer. 

10. HSCOMMEITDaTIONS : 

It is my opinion that the court had jurisdiction of the 
persons and the offenses involved and that the acquittal of the accused 
18 legal. 


/s/ Charles E. Cheever 
CRABIES E. CHEEVER, 
Colonel, J.A.Q.D., 
Staff Judge Advocate. 
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HEADQUARTfRS 
THIRD UNITED STATES ARMY 
Office of the Judge Advocate 

APO 403 
18 Maroh 1946. 


SUBJECT: Review of Proceedings of Intermediate Military Court in the Case 
of the United States versus Bernhardt Engelbreoht and Paul Eckert 
and Wilhelm Boric. 

TO : Conmanding General, Third United States Amy, APO 403, U.S. Array, 


1. THE TRIAL : 

The accused, Bernhardt Bigelbreoht, Paul Eckert, and Vilhelm Bork 
were tried before an Intermediate Military Court at Dachau, Germany, on 
14 February 1946, car the following Charge and Particulars: 

Charge: Violation of the Laws of War. 

Particulars: In that Bernhard Engelbrecht, Paul Eckert and Vilhelm 
Bork, German nationals, did at or near Rothenback, Germany, on or about 
20 February 1945, wilfully, deliberately and wrongfully encourage, aid, abet 
and participate in committing assaults upon Lieutenant Donald J. Lehmkuhl, 
Staff Sergeant Gilbert E. Hyatt, and Sergeant Henry Kay, members of the 
United States Any, who were then unarmed, surrendered prisoners of war in 
the custody of the then German Reich. 

2. FINDINGS : 

The accused were found not guilty of the charge and the particulars. 

3. EVIDENCE FOR THE PROSECUTION: 

On 20 February 1945, an American plane was shot down and exploded 
in the air in the vicinity of Rothenbach, Germany (R 6, 14). Three American 
fliers landed alive, these being Lieutenant Donald J. Lehmkuhl, Staff Sergeant 
Gilbert E. Hyatt and Sergeant Henry Kay (R 68). One of the fliers, identified 
as Hyatt, in coming down in his parachute, wounded himself on the wiring 
system and injured his mouth and his face (R 6, 7, 24, 37)* A large crowd 
assembled around Hyatt and everyone became excited and tried to attack him 
(R 12 , 20, 28). Almost Immediately, the accused Bernhard Sigelbreoht and 
Doctor Wilhelm Bork came along (R 7, 8). 

The accused Bork picked up the flier by the back of the neck and kicked 
him twice (R 8). The accused Bigelbrecht kicked him twice and struck him 
twice with his carbine but not bad enough to injure the American (R 8, 10, 15). 
The flier was then taken to the police station where he was searched and found 
to be unarmed (R 10). At the police station Engelbreoht shoved and kicked the 
flier three times (R 10). 

Franz Walz stated that he saw hundreds of people in the crowd and that 
the accused, as member a of the police, were trying to foroe the people back 
from the fliers (R 10, 21, 43)* He didn't think the flier was being mistreated 
but didn't believe he was receiving treatment that should have been acoorded 
to a prisoner of war (R 17, 18, 20). The whole incident occurred very quickly, 
ten minutes elapsing from the time the crowd assembled to the arrival at the 
police station seventyfive meters away (R 17, 18). 
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Franc Schmid saw the plana orach and aaw the crowd milling around two 
American flier*, one of when they were threatening with ahouta of "Beat him 
to death” (R 23, 28) • Schmid took charge and the aoouaed Bork terra tod him 
for doing ao, whereupon Schmid departed (R 24* 25, 41, 57, 71) • Sohmid aaw 
Engelbreoht shove one flier with hie foot but he did not see him strike 
anybody with his carbine (R 25, 27)* When a second flier was found alive on 
the autobalm, Sohmid saw the aoouaed Doctor Sokert hit him in the face and 
side with his hand and flat (R 25)* Sohmid was no more than ten paces away 
and didn't see the flier resisting while being searched (R 34, 30* Schmid 
admitted that he had fear of Bork beoause the latter was a member of the 
party (R 32). 

Peter Pieraer was a member of the police who went to the soene of the 
crash (R 36, 37). He saw Bork push one of the fliers with his foot and was 
present when Bork and Engelbreoht took the American to the station where 
both of these accused shoved him with their feet although not severely 
(R 38, 39). He never aaw Engelbreoht use his rifle (R 40). Three filets 
were brought to the station and Pieraer saw that two of them were in pain, 
one limping very badly and the other having blood on his face (R 41, 46, 56). 
Vo one gave first-aid to tlis fliers in the presence of Pieraer (R 41, 54, 58). 
Later, the three fliers ware forced to bury the bodies of the other victims 
of the oraah ( R 41, 42). 

Johann Steinberger was the policeman who was at the station at about 
noon on the day of the incident when the three fliers were brought la (R 55, 
56). All the fliers were unarmed (R 56). In the station the fliers were 
slapped but not by aay of the aoouaed although Doctor Eckert called them 
names (R 57)* The knee of the flier who limped was examinedby Doctor Bork 
who said ”It is not bad" (R 60, 66). 

George Schmitt, one of the polioeemn, waa fifteen meters away from Hyatt, 
Lieutenant Lehmkuhl and Kay at the station where two of them indicated they 
were in pain (R 70, 72). They were bandaged up by a German medio named Strobl 
(R 73). Schmitt saw no one mistreated at the station although he heard 
varying versions on this point later (R 76, 79, 83). 

4. EVIDENCE FOR THE DEFENSE : 


Margarets St off el saw a plane come down on the afternoon of 20 
February 1945 almost in front of her house (R 85). However, it exploded,before 
it landed (R 86). People thereupon assembled from all directions (R 87). 

She only saw one flier at the soene and notioed that the whole left side of 
his face was bleeding (R 87). The crowd was very noisy and she stated that 
it was a good thing that the police came or the people might have killed the 
flier In the excitement (R 68, 89). Miss Stoffel was six tv eight meters 
sway from the flier when the aoouaed Jkgajbrecht and Bork came along (R 87). 

She saw no mistreatment of the American by them up to the time that the flier 
waa led avmy to the station (R 88). She oould not state whether or not the 
flier was mistreated while he was still on the ground since she oould not 
see over the orowd (R 89 , 90,' 91)* However, she did not hear anyone else 
say that the flier had been mistreated. 

5* EVIDENCE FOR THE COURT; 

Upon preliminary examination, the aoouaed, Bigelbreoht, stated that 
he waa a German civilian, 41 years of age. The aoouaed Eckert declared that 
ha waa 39 years of age and a German civilian. The accused Doctor Bork testi¬ 
fied he was 57 years of age and was a ember of the Wehrmaoht on 20 February 
1945 (R 2, 3). 
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6. PROCEEDINGS t 

In latter, Deputy Theater Judge Adrooate, War Crimes Branoh, U3FET, 
sub,loot: "Case of the United States versus Bernard ftigelbraoht, Paul Bokert 
and tfilhelm Bork", dated 19 January 1946, the present case was transmitted 
for referenoe to trial by an Intermediate Military Court, and the proceedings 
thereof mere in compliance with the provisions of letter, Headquarters, USFET, 
subject: "Trial of War Crimea and Related Cases", dated 16 July 1945 end 
pertinent military government directives and instructions. The charge sheet 
indicates that this oase was referred to the present court. The accused 
were represented by a First Lieutenant who was a lawyer. A fair and impartial 
trial was had. An individual interpreter who was sworn was provided for the 
accused, and challenges for cause were permitted. 

7. JURISDICTION: 


In letter, Headquarters USPET, Subjeot: "Trial of War Crimes and 
Related Cases", dated 16 July 1945, it was stated that as a matter of polioy, 
oases involving offenses against the laws and usages of war or the laws of 
the occupied territory or any part thereof, commonly known as "war crimes", 
oomnitted prior to 9 May 1945, shall be tried before specially appointed 
military government courts. The particulars alleged a violation of the laws 
and usages of war committed before 9 Nay 1945 by enemy national or persons 
working with enemy nationals against members of the United States Army Air 
Forces while an actual state of war existed. Accordingly, the court which 
was specially appointed to hear the present case had jurisdiction over the 
persons and subjeot matter. 

8, PROCEDURE: 


Early in the present trial, it beoame obvious that the interpretation 
by the oourt interpreter was not adequate. Interpretation in this type of 
proceedings is all important since it is the only means of conveying to the 
accused what is going on before the oourt and thus it can be the entire basis 
for whatever defense he may have to offer. It is therefore entirely inotebent 
upon the oourt to see to it that the interpretation is clearly made and that 
the oourt interpreter is qualified to present it properly. When the inadequacy 
of the interpretation becomes evident in a trial, the proceedings should be 
halted and not be continued until an adequate interpretation oan be supplied. 

In acquitting the accused after the prosecution had rested its oase and 
the defense had presented the testimony of one witness, the court was relying 
on the provisions of Military Government Technical Manual, Second Edition, 

Fage 36, paragraph 10 (2), which read in pertinent part as follows: "After 
the close of the oase for the prosecution, the oourt may acquit the accused 
on any oharge if it deoides that there is not sufficient evidence to support 
the oharge". The oourt construed this to mean that the acquittal oan be 
granted on its own motion at any time after the prosecution has rested its 
oase. This, of course, is directly contrary to accepted procedure before 
Anglo-Amerloan and Continental courts. The "Outline of Frooedure for Trial 
of Certain War Criminals" furnished by the office of the Theater Judge Advocate 
and based on the said manual states that any motion for a finding of not guilty 
is to be made at the time the prosecution rests, and this is but a restatement 
of the aforementioned well-defined praotioe. The reason for such a rule is 
obvious sinoe once the defense is permitted to offer its evidence, issues 
are raised thereby whioh the prosecution should have a ohanoe to answer and, 
in suoh a oase, the proceedings can never be said to have ended until both 
sides have ooopleted the presentation of their oase. It follows, therefore, 
that a finding of not guilty could rightly have been made after both sides 
had rested were it not granted at the time the prosecution had finished 
presenting its own case. 
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9. SUFFICIENCY: 

In the oaae at bar, a Prim* Faoia ease had been sufficiently made 
out against eaoh of the aoouaed on the particulars since there was sufficient 
evidence offered bp the prosecution that Eogelbreoht, Eckert and Boric had at 
one time or another laid hands on the fliers. In other words, even had a 
motion for a Finding of Not Guilty been made at the time the prosecution 
rested its case, the oourt might well have denied suoh a motion on what had 
been offered before it. It is, of oourse, unnecessary to consider whether 
or not an acquittal would have been proper had the case been permitted to go 
forward to its end since one cannot speculate what further defenses the 
accused might have had to offer. 

10. RECOMMENDATIONS ; 

It is my opinion that the oourt had Jurisdiction of the persons and 
the offenses involved and that the acquittal of the accused is legal. 


CHARLES E. CHEEVER, 
Colonel, J.A.G.D., 
Staff Judge Advocate. 
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VJC-T PJ/CJO) 

DEPUTY THEATER JUDGE ADVOCATE'S OFFICE 

VaR crimes branch 

UNITED STATES FORCES, EUROPEAN THEATER 

UNITED STATES j , 23 April 1946 

v ) Case No. 13-1182-1 

) 

Richard Draus, a German ) REVIEW AND RECOMMENDATIONS OF 

National ) THE DEPUTY THEATER JUDGE ADVOCaTE 

1. TRIaL *. The accused was tried at Dachau, Germany, on 11 
December 1946 by a General Military Government Cou appointed by 
Paragraph 1, Sneclal Orders No. 339, Headouarters, Third U.S. Army 
and Eastern Military District, APO 403, dated 27 November 1945. 

2. FINDINGS, : The offense Involved was: Pleas Findings 

CHARGE: ViolaVicto of the Laws of War NO G 

n 

Particulars: In that Richard Draut, a German 
National, did, at or near Durrensimmern, 

Germany, on or about 24 March 1946, willfully, 
deliberately and wrongfully, encourage, aid, 
abet and partic,jz>ato in 'the killing of an un¬ 
known member of the United States Army who was 
then an unarmed, surrendered prisoner of war 

in tho custody of the thdn German Reich. NO 0 

3. SENTENCE ; Th,e.Court, by at least a two-thirds vote of 
tho mombers t>iesent at the time the vote was taken; found tl;o 
accused guilty and sentenced him to death by hanging at such time 
as highor authority may, direct. The sentence was unheld by the 
Reviewing Authority on ;bhe, 20th day of February 1946. The record 
of trial has boon forwarded to tho Commanding General, United 
States Forces European Theater (paragraph 5e, letter, Headquarters, 

United States Forcoe, European Theater, aG 000.5-2 GAP, 16 July 
1945, subject: "Trial of War Crimes and Related Cases": Article 
VII, Ordinance No. 2, Military Government Courts, contained in 
Handbook, "Military Government Germany, Technical Manual for Legal 
and Prison Officers, 2nd Edltloh", page 30). 

4. DaTa aS TO ACCUSED : The accused is 51 years of ago and 
a civilian and has been a resident of Heilbronn, Germany, since 
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October 1932. From the 1st of January 1938 until the occupation 
of Germany he was the official kreislelter of Hellbronn (R. 82, 63). 

6. KSOQUMENDaTIQN t That the action of the Military Gorernment 
Court as approved "by the Reviewing Authority he confirmed. 

6. EVIDENCE ? The evidence In the record may he briefly sum¬ 
marized as follows: 

a. On or about 21 March 1946, six American flyers were 
taken prisoner and brought to Neckarsulm, Germany, . ’.er armed 
guard (See record of trial. United States vs. Heinz Bndress . 13 
November 1945; opinion of DTJa, dated 22 January 1946). Thereafter 
one of the prisoners, an unknown American flyer (assumed from the 
record to be Captain Anderson, but not positively identified), was 
on the 23rd of March 1945 confined as a prisoner of war In the local 
Jail at Brackenhelm, Germany. During the night of the 23rd of March 
1945 a Gestapo man, named Karl Josef Huber, telephoned to Richard 
Drauz, the accused, that the American flyer was then In custody at 
Brackenhelm. Drauz stated that he thought this was the flyer ho 
had been aearchlng for and one who had escaped from his guards. 

On 24 March 1945, accused, link, Otto, Huber, and Endress de¬ 
parted from Hoilbronn by motor. They wont first to Durrenzimmern, 
where the accused, Drauz, and Endress waited while Link, Otto and 
Huber wont to Brackenhelm for the Anerlcan prisoner. When Link, 

Otto and Huber returned, they drove throuffr Durrenzimmern to a 
woods outside of the town, where they met the accused and Endress. 
While they were In this woods the flyer was killed by two pistol 
shots fired into his head. The evidence in the record shows that 
Drauz was seen a few seconds after the first shot was fired with a 
gun in his hand. He claimed that he did not shoot, but that he 
took the gun from Link, who was, at the time of the investigation 
and trial, reported to be dead, The court found Drauz guilty of 


the crime, 







to. In. greater detail,.the evidence discloses the following 
facts* Josef Hutoer, Criminal Secretary of the Qestaoo at Heiltoronn, 
on the 23rd of March 1945 reoelved a oall from Friedrich Sehuop, a 
State policeman, advising Hutoer that an American flyer had toeen con¬ 
fined in the local Jail (R. 23, 24, 34, 35, 46). Hutoer was not 
responsible to Kreialelter Drauz, .tout the Cestopo had toeen d irected 
to notify the hreislelter concerning arrests (R. 46). Hutoer attempted 
to call the './ehrmacht tout the switchboard operator netted him with 
accused at Heiltoronn (R. 34). It was about 9 P.m. when Hutoer advised 
accused that the flyer had toeen captured (R. 3 4 and 35). Accused 
stated that the flyer was probably the one who had escaped at 
IToclvarsulm (R. 55). Accused advised Hutoer that he would call Lieu¬ 
tenant Colonel Otto and would oall him back lat°r. He did oall him 
bach within the half hour and advised Hutoer that they would go after 
the flyer in the morning (R, 35). Hutoer asked to go along for tho 
reason that he had some business to tako care of at Durrenzimmern 
(R. 35 and 36). The next morning, 24 MaroH 1945, Heins Undress, who 
was tho Ortsgrunpenleiter at Heckarsulm, in which position he was a 
subordinate of the accused, wont to accused's office in Heiltoronn 
(R. 87). Endr ss accompanied accused to Huber's house. It was 
toetwoen 9 and 10 o'clock (R. 37). The oar was driven toy Karl Link 
who was accused's assistant and leader of the labor front in 
Heiltoronn (R. 25, 32 and 56). Colonel Otto was also in the auto- 
ciotoilo (R. 36), so that the group was made uo of accused, Link, 

Hutoor, Endross and Lieutenant Colonel Otto. During the trip to 
Durronzlmmern there wore several air raid alarms, and the groun was 
forced to stop several times in order to take cover (R. 8, 37, 47). 
During the trip they conversed about unimnortant matters and not 
about tho flyer (R. 37, 48). They arrived shortly before noon at 
Durronzlmmern (R. 8). Huber alighted from the car and wpnt to the 
City Hall for the purpose of taking care of his business (R. 9, 24, 

37). Accused also got out of the car, but Endross was not certain 
if accuBod aocommanied Huber to the City Hall (R. 9, 24). ’./hen Huber 







returned accused stated that they had talked the matter over while 
he was in the City Hall and had agreed that Link, Huber and Otto 
would go after the flyer (R. 37). 

Huber testified that when he returned Undress and Drauz were 
nc longer there (R. 48); he also testified that he, Otto, and Link- 
drove '• oirar3 ackenheim and left accused and Undress beniud; 
accueco V.d rt.acvVed, ".fell, you know where I will meet you" (R. 37, 
48). Undress testified thar all five drove toward illbronn on the 
rarrcnsimmeni-Braekenlioin Read (R. 9, 13, 21, 24) , and that after 
they had proceeded c V- V-:' ,'ometer out of Durronsimnern the oar 
stepped (R. 9). Accused Haid to Endrcss, "Como on, let's get out" 
(R. 21) . accused and JlndrasB got out of the car and started walking 
(r. 9 and 72), According to Endress, he d 4 d. -lot know where they 

3c.?'; tbo oar, and he "as not certain tha* they had not walked to 

the spot (R. 9. 24, 13). Link, Otto and Huber drove the car on to 

Briokonhsim Wb;ro Huber, himsolf, obtainrd the Amrioan flyer from 
tho looal .la’.l (R. 37, 38; Prosecution's Exhibit B, Page 3). Tho 
flyor ’.-as h>- ’ Jtiifod (R. 13, 16, 39), Otto and Link 6ttt. in the 
front of the t x* and Huber and the flyer in the rear. They drovo 
back towards ' : .u e csJinmern, and as they reached tho town, Huber 
asked ’/boro r.h'v were to meet accused and Endro68. Link remarked 
that ho Jen* w and without slowing down, drove through tlie center 
of tho lo’/n (R. 13, If), 33, 39 and 49). At the time there wore 
sevor-u airolanos overhead and Otto gave the order to halt (R. 39 
and 49), Link stated,’"V are going to drive into the woods hero" 

(R, 39', Otto left th< car and Link drovr off the main road t« tho 

left onto a country road until he reached a little path, where ho 
stcunr . 1 the car under some trees (R. 11, 39, 49, 50). Link mado 
‘In .J iark, "Let's get out. Let's go into the woods ' (R. 50) , 
f • alighting from tho car Huber was on th« flyer'n left and 

tin towards tho path into the woods (R. 13, 39. 50, 31, 20, 16; 
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Defendant's Uxhibit No. 2). This path was approximately one and 
ono-half meters wide (R. 25, 26), Tho party walked about 15 or 
20 Dotors up tho path when they met acousod and Ihdress, who hud 
taken cover from tho fighter bombers In the same woods (R. 9, 39). 
Huber stated that he saw accused coming towards him and that Undress 
was coming to the path from the left, Aocueed asked if the prlsonor 
was the flyer, und Endress directed the prisoner and Huber to walk 
on a little ways. Undress denied that any convors ‘ion occurred. 
They walked for about 5 or 6 meters when a Bhoi/ was . ired (R. 39, 

40). Tho flyer, who had been looking straight ahead, fell forward 
to tho loft (R. 40, *2, 55; Defendant's Exhibit No. 2). The blood 
stroamod from tho left side of tho flyer's faoe (R. 12). Accusod 
was behind Huber and tho flyer and Undress were behind accused 
(R. 39). Huber turned axound after the shot had been fired and 
saw accusod 3 or 4 meters behind him and a little to his right, 
with a pistol in his hand, which he vas at the time lowering from 
his waist to hie side (R. 40, 4 2). At that time Undress was 4 to 
5 motors behind accused (R. 42, 52). Link was on Undress* left 
and a little closer to the flyer (R. 43 and 52). Jhdreas then 
came up where the flyer lay and shot him as he lay upon the ground 
(R. 40, 42). Undress stated that he fired the gun into the forost 
in order to test it. Accused then asked if the flyer was really 
dead, and Huber heard another shot but did not know where it came 
from as he was then looking for Otto, who did not come into tho 
forest (R. 40, 43). The prisoner was handcuffed at the time of 
tho shooting and Huber was leading him, with his right hand holding 
tho flyer's pants Pookot; Huber had his gun in his left hand (U. 14, 
19, 40, 43). Undress wus looking at the planes, which were above, 
whon ho suddenly heard some shots flrod. Fe immediately looked to 
the front where he saw accused with a pistol in his hand at his 
side; the muzzle of the pistol Pointed towards tho ground. UndrosB 
had not soen a weapon in Drauz' hand before. The gun was not 
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smoking, however, be.ap-je the weapon waB a ..dither, which does not 
smoko uio:. firing (3. 12, 13, 14, 17, 21 and 25). The flyer had not 
boon 'rrJ...g to escape and was still handcuffed, with his hands in 
fro oa'in. V-j had been shot in the back of the head ar.d h* jB. 
fallow forram ou hia face (R. 14, 13, 1*. 16, 17, 19, 21, 55). 
A.cuacd at th« time was about two paces back of the flyer, '•it.i-r 
directly or slightly to the flyer’s right. Andress stood t little 
behind and to the lift of 6.ccused. Link was behlrn cuned, bus 
Endrf88 did . iv <; ’mow where Colonel Otto may have been (R. 14, 18, 

19 and 2f'. -ircaeed made the statement, "Come on, let’s go.” 

Hubor stated that the flyer should be buried, and accused renliod, 
"That 1 b out of the Question. we are going to leave him here, 
soroobody will find him”. Faber statod that he was going to report 
the matter to tho police s^-tion at Eurrcnsitamern, to which accused 
made no objection, ‘in. gi wn then orocooded to Eurrcnsimraern whero 
Lirk and luber went to the uolice station and rene-ted the death 
(R. 13, 40, 41, 43, 51). 

5ri<* r. for the Eefonsc. Tho aocuBt-d elected co testify 
in tn. ... a'. : rtfctoi *hat he and Andreas agreed to remain behind 
is- .Durr- sin. • r., because he believed there • 'ould have been too 
much of a nti-’ if five peonlo were to gc to Irackenhoira In ord. r to 
v't ono man, wed that it w;.n reasonable for kink to drivo Colonel 
Otto and jtfuber to roooive tho prisoner from ;he local nolico station, 
(n. 67). It wap understood that accused and Andress would walk cn 
tho Jcrronsimicvn Road towards Hrilbronn and that tho party would 
meet again o.i uhnt road. There is a little woods about one and o io- 
half kllom.-'tcra down the road, so if the planes flew over the ourty 
could stay there soar Mb. to: they had not agreed to meet in tho woods 
w'loro the shooting oceurr Accused and Andress wrlked for about 
10 minutos when pianos bog a to attack in the urea, so they took 
cover in the woods. Arcus, d sat uoon a troe stusro, Andress walked 
on down tho path; th.y had boon sitting for 16 or 20 minutes whon ho 







aft"./ hia car on tho tain rrid, The car turned and proceeded up to a 
path ir. the woods (P.. 68) . 

■Accused, who wan about 60 meter* uj the oath, walked towards 
the c*u. Huhe • and the flyer walked past him on the path and 
nothing ..fts eaid. aocused went uo to the car and asked T.lnk about 
the fljer and *»antfcd to know If he were the sane flyer vh j Lad 
escaped at Pt:' rsulu (R. 68, 69, 70). Link state' that it ;%•.« the 
pftmc flyer, at thr.t time Huber and the flyer were out % motor* 
up tlift u«th: L:\uk and accused started Into the oath to take cover 
from t.ho planes and watched Huber and the flyer after having gone 
cbout 60 nr 7C meter* Into the woods (R. 70) . accuead did not havo 
his pistol, since he had giron it to Link at Durrensimmern when 
Lin'- wont to got the flyer. Subrr had hi* pistol in his right hand 
’•/hen accused wan A 0 r 5 away from Huber and the flyer; accused 

claimed that link sodaun*:-* fired at the flyer and that he, accused, 
grabbed for the gun with ‘..is left hand. Link fired ft second shot 
about one-half to tluroo Quarters of e. second uftoi* thr first shot 
(R 71 7 :). .»reused grabbed the pistol away from Link with his loft 

hend .Z. pla.srl It in his right hand and put In on "Safety". Tho 
'■‘If >r bad ialien forward with his head to the right nft ?:• tho 
jf.cond Bhut. -non Huoer turned around three quarters of a ralrmto 
oi a minute ti e oectnd shot accus ’d already had the pistcl. 

Accused wont up to the flyer and saw that one shot had <sr m out on 

« 

the rl^it pid" of the flyer's temple, Accusfd testified that lio 
said, ‘h.Tov, l.cok what a mess we got". Link admitted to accua >' that 
ho hod acted negligently but claimed that he had nc intention *o 
shoot, 

accused stated that Y believed Link (R 72, 7?). He der.lod 
that he liad shot the fly- or had told Sndress to kill the flyer. 

3e stated that he hsd no JCArernation on 31sc March 1945 with 
Er.dross, but admltt. . J thnt he did talk with him about «a escaood 










flyor before o :n ?4tii of March 1945 (R. 75, 81). 

7. The offense alleged against the accused is 

tho murder of a captured and unarmed American soldier. It was a 
vie la tier, of the laws of war and was prooerly triable by a General 
Military Court having custody of the accused, a genoral dismission 
of the jurisdiction cf such military courts, with appropriate citar- 
tirn rf authorities, la contained in r.rior reviews of confirmation 
oases written by this Branjh, and need not br rene \ here. Mo 
add j Me'ltd jurisdictional ouestion is involved in the instant case 
(Se^s v.'TZ "C RTiSTS V. CL2M35NS ynXWro, review dated Rovcrber 1945). 

u. I-.-..0 t>r?FI Z IBMCY : This case reauires some discussion con¬ 
cerning the evidence, for the reason that nosi of the testimony 
offered during tho trial as to who fired the shot is, ip a sense, 
circumstantial It ■«, however, very strong circumstantial evi¬ 
dence. The used w;.s charged with willfully, deliberately, and 
wrongfully t;.- raging, aiding, abetting and part*cirating in tho 
Mlling of e: uiknoVn member of the TTnited States Army, who at tho 
time jtv ; an ie . med and rur.vndc-r°d prisoner of war in the custody 
cf who :on Geri.an £ ..ok. ' hr- ’rilling of the soldier was clearly 

viola«Jvo of cue 2aw« of ' and international law. The prisoner 
was handcuffed and heavily -r retarded. There appears nowhere in the 
record any evidence that h; attempted to escapo. IV accused was 
the Kreijleiter, and was th* highest ia r klng authority present at 
tiio tu.o the American flyer was killed. There is no evidence from 
any on. -ho vat actually an eye vltneso as to who fired the s V . and 
tV record - Wrwlse silent as to who did fire it, but the o' .uvjn- 
stanceu art. indeed, very strong against tho accused, Draur, ft’dn 
c. short apace of seconds immediately after the Bhot was fired, t so 
vitrosecs testified that accused was holding the gun. The accused 
ple.cos the oU a or. Link, who at the time ofthc investigation and 
*>ho -trial wr.ti r.vpurtod to have been dead. There is no doubt that 
Indrose, being - o c-1 os?, to Drauz as he vas and looking at tho pianos 
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ovorhoad, d^' l^ok straight at r>rau* Immediately or wlthins few 
seconds r.ftor -be shothad boon fired and did tee accused with the 
gun in hip hand. Euber, likiWiso, looked around and s*w accused 
lowering cho pistol from Mb waist to his side. Accused’s testimony 
claiming that he had the nistol from link's hand with his loft 

hand and placed it in his right hand and nut on the "safety" is not 
verj convincing because the evidence disclosed tlia* ’ink nr a close 
to Sn&rjfs *.nd some distance from accused. It mp , likely from 
the o' idonow t 't if Link had boon at the side of accuoed, and liad 
fared the shoos, Huber and Undress would have at tho time observed 
t jcusnd t.-.k'.ng the nistol, or at least transferring it from his loft 
hand to the right. 

The pathologist's renort, which was made cronro;:lmately throo 
months aftor th killing, revealed two gunshot wounds in the head. 

Ono of tho b\ ts entered tho center of the back of the head and 
l?.+t at the -• •' 'ha frontal region. This nossibly could have been 
the first sV.t, as the record discloses that the second bullet had 
entered the J ft side of head and come out at the noint abovo 
tho ri r ;,ht oar. The "id 3 nlacos accused directly behind the 
flyor, possibly a little t his right, and at the time the shot 
vas firod the flyer's herd had nrobably bean turned by the firct 
bullet. In accused's nodJ tion it isnobsible and b ilievdblo that 
ho did ro th*-> shots. Taking the e~idcncc as a whole there is 
an lao«c certain indication that accused. Link, Huber and UnaroBB 
and Jtto had planned to kill the flyer. The evidence Indicate", 
boyonl a doubt that they had agreed to meet in the forest, /he; 
the killing took nlac-', since Link knew tho enact location whci j 
to drivo, Ht had, s tho record discloses, stated that"ho know 
whjre to jt Dvaus". The evidence shows that ho wont dlroctly 
to tho oath In -he woods whore accused and Endress were, and in 
t-'S no*.vorsr<. 4 ;n ho had with aocusod, ho asked explicitly if this 
was tho flyjv. # 


_ 9 .. 






The Court had thn witnesses before it and observed then during 
their testimony, and after deliberation, concludod that the accused 
was the -jrscu v/ho actually fired the shot. It is tma that the 
evidence if circumstantial in that there is no ono who testified 
that no saw 1'rauz firo the pistol, but having regard for all the 
oviuence, thu oifounetaners indicate beyond any rosoonable doubt 
that Drruz is the guil t.y : aon. 

The testimony o/ accused is a general denial t he x’ired the 
shot. Ee stated fiat Link did not have a pistol ir. his hand and that 
neither aid he, vher they left the car? ;haa he l^&n^d his nlstol 
tc Link t'at rooming at Durrenzimmern; tiiat wb’-n he »es talking to 
I?if- at th& Cfcv he did not ask for it to bo v3turned; that Jink 
had firod t -rhr t from behind him; and that when the first shot was 
fired the aorusad dn'ediately turned around and grabbed for the 
pistol with V ® left hand. 'foilc he was grabbing for the nlstol, 

Link firod tin becc.ud shot; the first shot eau3ed the flyer to fall 
to tho ^rouni J .ud at the time the pistol was in the hands of Link, 
f 4ie f'.c-aeoc •, ,od that hr too v tho Pistol and didn't renomber which 
hand h. ubcc.: ;af.t ..t was a mechanical move, and that when Hub or 
turned around b3, accuser 1 ., had tho pistol in his hand. The accused 
in his testimony static 1 . V link told him that "he had negligently 
ai'iod at the flyer ' ut &■ .•entiy didn't ha-u> the safety on, and 
that it vn.a not his 1 tf „ron to shoot tho i'lyer.’ : accused stated, 

;: I bcliovo ud until today what Link said." ..cause', d&nlod any con¬ 
verse tion about A aking the flyer to the cemetery for burial, buc 
st.Acd tn.*t “ 1 suggested that they report the lcoidon t . Hj \.l«o 

denied th./; ihero was any p rearrangement or conversation as ta what 
disr.eeItion weald be made of the flyer. 

*«*o thin].-, however, that the convection in thir cts. can b~ su^.- 
rained ovon if the record showed that accused did not fire a a)iot. 

Tho inference is ancvoldable that this entire transaction was 
crininni, that f 1 purpose of the expedition into the woods was to 







kill the flyer, and that, eonsoouently, anyone Joining In tho 
cntomrlao—particularly the highest ranking Person presont—r.ust 
havo known what was afoot, and thereby participated In such a 
raan^or as to brine him within the particulars of tha charge, 

9. OIEiT^OY i The accused througi his attorney filed a 
Petition for Review, contending strongly that there was no posi¬ 
tive testimony in the record that accused committed murder, and 
contending further that the uncontroverted testimon id evidence 
rovoals that Link was the tui who fired the shot that killed the 
flyorj that accused did not have the gun himself at the timo of 
tho shooting; and that no eye witness actually observed or saw 
accused fire tho gun. These contentions have already boen con¬ 
oid: rod in detail. Accused also objected to the statement of Hans 
H, Gob or (Tlx, D; being admitted In evidence, "Rule 13 (3)" of the 
"Rules of Procedure in Military Government Courts", and naragreoh 
9 of tho Guide to "Military Government Courts", permits tho Intro¬ 
duction of the statement. Therefore the objection was properly 
overruled, 

A petition for cltmoncy dated 30 January 1946. was filed by 
the accused's wife, in which she relates that the accused was 
married and had children, was a pood nan to his family, that hie 
friends all resected him, and he was honest in carrying out his 
work and duties. 

On 17 Jprll 1946, Dr Georg Thflsing, of 'Jiesbadon, Germany, 
attornoy for Mrs. Drauz, filed an amended petition for review of 
hiu case on behalf of accused. In this petition, Dr. Thtieing re 
asserts objections to the court's finding, advoncep r , 'asor.j f.»r 
the extension of clemency and suggests that because the finding is 
based upon circumstantial evidence, the death senten * should bo 
at least oom*mated. To this petition there ar^ attached a writton 
otutemont by Heins Endrese, an affidavit of Mir. Dr*u- c^nccrair.^ 
statomonts made to h.>r by Link, three statements in the nature of 
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cb ranter e^icence by acouaintances of accused, and. a rougnly drt.wn 
j-W. of the e nc of the crime, made by Er. fusing. 

?3rirt.8B n-.'keB the statement that ho now :an remember that 
Drcvuz turned o rr to Link and took a pistol out of his (Link 1 *) 
baud, s.ft rwf -ds I was very excited, and when I asked him who 'ud 
shot -.v -.d r « re-iy”, and that "it certainly had not be.-n in¬ 
terne” • he airman". Th<- foregoing is cont fy to ’’hdress 1 

i'ro-i;va t • -'iiy o-forc the court• 

Vrsv-ijiy for tho or’none of argument that Sndr?ss is now tailing 
tho trat'the fact . trra'nr chat accused wa*> or~s-nt at the scone of 
V’.n crimo, ard that c.r t-u irhi'6t ranking official present ho must 
be ir his share of re room .V-\llty for the acts of members of the 
f .-omo. iu i.udioatbd above, he cannot bo cj-tidcr lesi than a 
p y'ioi-aat f :. -a ©ni-roriso which had as ita "urns'- the killing 
c i •-1C file-, 

"ike- : l iwif. of the accused, states that Link told hor, 

o a or rb .tit feroh 1945, that he had killed an American airman, 

-ad *hc,t V .mr.be.nd, the accused, had corn the oi.stol fion his 
Lend; !'vc ’• wa. j gosf.l because of che air attacks and that ho 
did not ur. o. of -irused' n action in tJring the pistol from his 
h.wd, 

T -; -»c.; ur, T-ot*e l arbach ar.d Vra. lisa Sc’-.Taltbauer *11 

r . lit* !)s to eocu%. d* 3 m>cd refutation. The attached plat 

dr . i> d'-’, Thlainc th ..ttccncy, ir in auroort of hio contention 
at tc uho vhy*-ionl ’ jrM, : of the o-rties at. the time of the 
murder. Sufreace vo vhi 1 * olnt ehowa that lk\ Thlring i* atto > ting 
to «ro/o that the ovllot - at necessarily hare been fired oy somoono 
wJ o r.toci at tho filer's ".ft and behind him. vhile it appears from 
<v.ce in thn r-^coru tliat aooused was olthcx diroofcly behind 
or ' little behind and to the flier's right, The poai- 
. >■' tic *■ X 'ds, howevr, can equally well be roulainefl by tho 
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tfBsuiTOtion we have previously made that the flier's h^ad had been 
turn'd by the Impact of the first bullet (See page 9, bunra) . 

-h'.FO petitions have been carefully considered and reviewed, 

In 'v*uo«ctlon with the record of trial. We believe that they d,o 
not contain any material facte which If produced at the trial .#ould 
have brought »bo..t » different finding or which would serve ».e v. 
barln for a veooti'me-.idatlon of olemanoy In a caee of this oharaoto:.’. 
Reviewing the record cf trial the evidenco eel tehee con¬ 
clusively that ot.oh of thoee present actively contributed to tho 
doath of .he u.'rman. They were motivated by a comnon design and 
legally are all Principals In the penetration of the murder. It 
matters not that sone assumed a more active position or role than 
the others. "All -vhc jcln in a common design to commit i\n unlawful 
act, tho natural and r.vr, beb; cons •ouenoe of tho execution of which 
involves the contingency o taklrg hu-nan life, are responsible for a 
homicide committed by one while acting In pursu'.nc of or In further¬ 
ance of tho Cf in.flon design, although net specifically contemplated by 
tho par'1 os, v jvoa forbidden by the defendant, or although tho 
actual ' O' *. • >ir JLv not Identified" (29 Cor.nu Juris, Sec. 45, 

P.1072, findings in this case are nustained, ana the sentence 

is justified by the evidence (See US vg, Hartgen, et e.l,, opinion of 
DTJ.*., 29 Sept. J945). 

10. f ; gl O*T: Tho record of t riel reveals no errors or 

irregulari ties o .-ejudloial to the substantial rights of accused. 

It is holinvoo. ..xX the sentence ehould be confirmed. Porna of 
action to ae<j-,mo] lsh this result are attached herpto. 

/s/ George R. Taylor 

25 dprll 1946 GEORGE R. TaYIOR 

Attorney 






Having or^-rninod the record of trial, I concur. 


/■/ 0. B. Mickelvalt 
C. B. MICTOWAIT 
Colonel JaOD 
Deputy Theater Judge Advocate 
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ES3CIPIC?-' of D3AffH SPPTWOI 
TC» Commanding General, Zaire'. U.&. Array, iPO 403. 

14 Jpven ber_1946 

!ou will nut Into oieoutlon forthwith by hanging the eentence 

of drama ia*po«pd by e. General Military Government 'Vurt \t InC^J, 
Gam-—.- OC .1* nary 1946, on RIOHaRD DPaJZ, e Oerr Fatloflftl, ’fho 
v.b nodrict'v. by stv.h Court of the crime of Violation of ;he La' - a 
?r: War, v.hlc. eentente has been duly confirmed, 

T?oon execution. the certificate bo3ov will be completed by 
you and returned to ch: Df*outy Theater Judge Advocate, -av Grimoe 
Group, ohie he.-dovartere, .-PC 633, T T . S, Army. 

Py Pomp. "i* cl GMT?1UL MoITafCTJ. 

/e/ George 7, Herbert 
GEORG®! 1. HERBERT 
Col AGP 

.adjutant General 

‘ '0 1 r , ioM cp irrecmoN 

Tm> abovH death a-'utlrooeed on RXCH-RI 1 Kl.*.G3, a German 

flut-lotal, - 'ae nut into execution et _j a-^s o ■•■' ?. C-^t " iny_ 

^Location* 

ou_« jv» t .« :porr 1946 at 135'* _. 

vlh.v'i (Hour) 


/a/ George fef / - t v ; ,1 or CHP 

(Si; nature and 'niV^ 

Third TT. uviy 
Prov ost Marnt al g - ottor 
lOrp ’ji’i^atiu n 


_ ^ ■' 

(Countersignature and lank of 
..'itneBeing Officer) 

ProvoBt ‘■'arahel Section 
Third T S Aray 
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HPaECTJARTEHS 

';Nir2J S’aT^S TOF03S, ^UEOP'SAK TKBJTJR 


IS :<NT 19A 6 

^ ' ' 

In ihe fo. y'gjlug case of RICHARD’ DRaTCZ, a Oer^.r. National, 
the eeriSHr.c* i« confirmed, and will "be executed by hanging. 0?he 
Co.ncvinding Oeri^ial, Third United StateB army,’will ieaue uipio-oviajo 
ordera urQOUl; .^;ing -he sentence as confirmed, and 11 crvry *)-o 
eontepce into execution at a time and dace to oe ou-wrroiued by 
him. 


/s/ Joseph T. KcNarne y_ 

/t/ JOSEPH T. Kor'ARJrW 
Comrv.ndlng General, ITS Forces 
European Theater 


I certify that rhc f ..going ia a true ct.oy of the action of 
th3 Confirming Authority in the rv.no of Whited St*top against Richard 
DRACZ, a Oerrian National. 


/■/ ^.llirtffl 0. Baiteod. 

Will-1 A* C. BiiVSCr 
Colon 1. AO 

Chief, Trit.i Branch 
7708 tf*r CrineB G/ous 
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DEPUTY THEATER JUDGE ADVOCATE'C OFFICE 
WAR .CRYING llRAI'CH 

UNITED STATES FORCE^, EURO LEAH THEATER 

2nd Addflwlm to War Crboas Trial Report No.30. 


UNITED STATES 


23 April 1946 


y 


Richard Drauz, a Gorman REVIEW Aid) RECOIIENDATIOKS OF 

National TI1E DEPUTY THEATER JUDGE ADVOCATE 


1. TRIAD : The accused was tried at Daohau, Germany, on 
11 December 1945 by a General Military Government Court ap¬ 
pointed by Paragraph 1, Special Orders No. 320, Headquarters, 
Third U. S. Army and Eastern unitary Diatriot, APO 403, dated 
27 November 1945. 

2. FINDINGS : The offense involved was: Plena FindInga 

CHARGE: Violation of the Laws of War NG G 

Purticulara: In that Richard Drauz, a German 
National, did, at or near Durrenzimoern, 

Germany, on or about 24 March 1945, willfully, 
deliberately and wrongfully, encourage, aid, 
abet and participate in the killing of an un¬ 
known member of the United Staten Army who was 
then an unarmed, surrendered prisoner of war in 
the cuatody of the then German Reioh. NG G 

3. SENTENCE : The Court, by at leaot a two-thirds vote 
of the members present at the time the vote was taken, found 
the accused guilty and oentenoed him to death by hanging at 
such time 09 higher authority may direct. The sentence was 
upheld by the Reviev/ing Authority on the 20th day of February 
1946, The record of trial lias been forwarded to the Commanding 
General, United States Forcea European Theater (paragraph 5e, 
letter. Headquarters, United States Forces, European Theater, 

AG 000.5-2 GAP, 16 July 1045. subject; "Trial of War Crimes 
and Related Cases”; Article VII, Ordinance no. 2, Military 
Government Courts, contained in Handbook, "Military Government 
Germany, Technical Manual for Legal and Prison Officers, 2nd 
Edition", page 30). 

4. DATA AO TO ACCUSED : The accused is 51 years of age and 
a civilian and has been n resident of lleilbronn, Germany, since 
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October 1032. Prora tlio 1st of January 1930 until the occupa¬ 
tion of Germany ho nos tlio official kreisleitcr of Ileilbronn 
(R. 62, 63). 

5. RECUMULIIDATIPIJ : Tliat tho aotion of the Military Govern¬ 
ment Court as approved by the Reviewing Authority be confirmed. 

6. EVIDENCE : Tho evidence in the reoord may be briefly 
summarized as follows: 

a. On or about 21 March 1945, six American flyers 
were taken prisoner end brought to Ueokarculm, Germany, under 
armed guard (See record of trial, United States vs. Heinz 
Kndress, 13 November 1945; opinion of DTJA, dated 22 January 
1946). Thereafter cne of the prisoners, on unknown Amorioan 
flyer (assumed from the rooord to be Captain Anderson, but not 
positively identified), was on the 23rd of March 1945 confined 
as a priconer of war in the local jail at Brackenheim, Germany. 
During the night of the 23rd of Unroll 1945 a Geotapo man, named 
Karl Josef Huber, telephoned to Riolmrd Dr&uz, the accused, that 
the iimerioan flyer was then in custody at Brackenheim. Drauz 
stated that he thought this was tho flyer he had been searching 
for end one who had esoaped from his guards. 

On 24 March 1945, accused, Link, Otto, Kuber, and Undress 
departed from ileilbronn by motor. They went first to Durren- 
zimmern, where the accused, Drauz, and Undress waitod while 
Link, Otto and iiuber went to Brackenheim for the American prisoner. 
When Link, Otto and Iiuber returned, they drove through Durron- 
zimmern to n woods outside of tho town, where they net the ac¬ 
cused and EndreBO. While tliey were in this woods the flyer 
was killed by two pistol shots fired into hie heed. The evidence 
in the record allows that Drauz was seen a few seconds after the 
first shot was fired with a gun in Ills hand. He claimed that 
he did not shoot, but that he took the gun from Link, who was, 
at the time of tho investigation and trial, reported to be dead. 
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The court found Drauz entity of the orlma. 

b. In greater detail, the evidence diaolosee the 
following foots: Joaef Huber, Criminal Secretary of the Gestapo 
ax Hcilbronn, on the 23rd of l!aroh 1945 received a coll from 
Friedrich Sclmpp, a State policeman, advising Iluber that an 
American flyer had been confined in the local jail (R. 23, 24, 

34, 35, 45). Iluber was not responsible to Kreialeiter Drauz, 
but the Gestapo had been directed to notify the Kreisleiter 
concerning arrests (R.46). Huber attempted to oall the Wehrmaoht 
but the switchboard operator connected him with accused at 
Heilbroioi (R.34). It v/ae about 9 p.m. when Huber advised ac¬ 
cused that the flyer had been captured (R» 34 and 35). Accused 
stated that the flyer was probably the one who had escaped at 
Neokarsulm {R. 56). Accused advised Huber that he would oall 
Lieutenant Colonel Otto and would call him back later. He did 
call him back within the half hour and advised Huber that they 
would go after the flyer in the morning (R. 35). Huber asked 
to go along for the reason that he had some business to take 
oare of at Durrenzlmmsrn (R. 35 and 36). The next morning, 

24 Ltaroh 1945, Heinz Endress, who was the Ortegruppcnlelter at 
Neckarsnlm, In which position he woe a subordinate of the ac¬ 
cused, went to accused's office in Ileilbronn (R. 87). Endress 
accompanied uocusod to Huber's house. It was between 9 and 
10 o’clock (R.37). The car was driven by Karl Link who was 
accused's assistant end leader of the labor front in Ileilbronn 
(R. 25, 32 and 55). Colonel Otto was also in the automobile 
(R. 36), so that the group wee made up of accused, Link, Huber, 
Endreos and Lieutenant Colonel Otto. luring the trip to Durren- 
zimmern there were several air raid alarms, and the eroup was 
forced to stop 3overel times in order to take cover (F..8, 37,47). 
Luring the trip they conversed about unimportant matters and not 


about the flyer (R.. 37, 48)* They arrived shortly before noon 
at Durrenzimmern (R.O). Huber alighted from the car and went 
to the City Hall for the purpose of taking care of hie business 
(R.9, 24, 37)« Aooueed aleo got out of the car, but Endrees 
waa not certain if accused accompanied ITuber to the City Hall 
(R.9, 24)# When Huber returned accused stated that they had 
talked the matter over while he was in the City Hall and had 
agreed that Link, Huber and Otto would go after the flyer (R.37). 

Huber testified that whon he returned Undress and Prana 
ware no longer there (R. 48); he also testified that he, Otto, 
and Link drove tov/ards Bruckenheim and 16ft accused and Endrese 
behind; accused had remarked, “Well, you know where I will meet 
you" (B- 37, 48). Endreas testified that all five drove towards 
Heilbronn on the Duiro 2 izimmern~Braokenheira Road (R. 9, 13, 21, 
24), and that after they iiad proceeded one kilometer out of 
Durrenzimmera the car stopped (R. 9). Accused said to Endrees, 
"Come on, let's get out" (R. 21). Accused and Endrese got out 
of the car and started walking (R. 9 and 32). According to 
Endreas, he did not know where they loft the car, and he was 
not certain that they had not walked to the spot (R. 9, 24, 13). 
Link, Otto and Huber drove the car on to Braokcnheim where Huber, 
himself, obtained the American flyer from the local jail (R. 37, 
38; Prosecution's Exhibit B, Page 3). The flyer wa3 handcuffed 
(R. 13, 16, 39). Otto and Link sat in the front of the car and 
Huber and the flyer in the rear. They drove baok towards Purren- 
zimmem, and as they reached tho town, Huber asked where they 
were to meet accused and Endrees. Link remarked that he knew, 
and without Blowing down, drove through the center of the town 
(R. 13, 16, 30, 39 and 49). At the time there wore several air¬ 
planes overhead and Otto gave the order to halt (R. 39 ana 49). 
Link stated, "We ore going to drivo into the woods here" (R.39). 
Otto left the car and Link drove off the main road to the left 
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onto a country rood until lie reached a little path, where he 
stopped the car under some trees (R. 11, 39, 49, 50). Link nade 
the remark, "Let's get out. Let's go Into the wood*” (R. 50). 
After alighting front the oar Huber r.ae on the flyer's left and 
led him towards the path into the wo.de (R. 13, 39, so, 31, 20, 
16; Defendant's Exhibit Uo« 2). Thi;, path was approximately one 
and one-half meters wide {R. 25, 26)> The nvrty walked about 
15 or 20 meters up the path when they met txccuead and Endreoe, 
who hud taken cover from the fighter bomlors in the same woods 
(R. 9, 39). Uuber stated that he t*zw accused coming twords 
him and that Undress was coming to the path from the left. Ac¬ 
cused asked if the prisoner was the flyer, and Endrcas direov?d 
the prisoner and liuber to walk on i little ways. Endress deniea 
that any conversation occurred. C’hey walked for ubout 5 or 6 
metera when a shot wa3 fired (R. :9, 40). The flyer, who had 
been looking atraight ahead, foil forward to the loft (R. 40, 

42, 55; Defendant's Exhibit No. 2). The blood streamed from the 
left side of the flyer'e faoe (R. 12), Accused wao behind liuber 
and the flyer and indreos were behind ueouaed (R. 39). Itaber 
turned around after the shot lied been fired and saw accused 3 
or 4 metera behind him und a little to his rigl.t, with a pistol 
in his hand, which ho was at the time lowering from Ilia waist 
to hie side (R. 40, 42). At that time Endrces wao 4 to 5 meters 
behind acouaed (R. 42, 52). Link wae on hndress• left and a 
littla closer to the flyer (R. 43 und 52). jjndreoa then come 
up where the flyer lay and shot him ao he lay upon the ground 
(R. 40, 42). Endrese stated that ho fired the gun into the 
foreot in order to test it. Accused then aoked if the flyer wee 
really dead, and Kuber heard another ohot but did not know where 
it came from as lie was then looking for Otto, who did not come 
into tii© forest (R. 40. 43). The prisoner wao liandcuffed at the 
time of the shooting and Huber wao leading him, with his right 

-5- 


L 


V 


hand holding the flyer's pan s pocket; Ilubor lind hiti gun In liis 
left lurnd {R. 14, 19, 40, 43)* Undress was looking at the planea, 
which were above, when he suddenly heard come shots fired. He 
Immediately looked to the front where ho saw accused with a 
pistol in hie hand at Ids si te; the muzzle of the pistol pointed 
towards the ground. Endross had rot seen o weapon in Drauz' 
hand before. The gun was no: smoking, however, bocauee the 
weapon was a Wulther, whioh loc3 rot smoke upon firing (R. 12, 

13, 14, 17, 21 and 25). The flyer had not boon trying to escape 
and was still handcuffed, with his hands in front of him. He 
had been shot in the back of the head and had fallen forward on 
hio face (R. 14, 13, 14, 16, 17, 19, 21, 56). Accused at the 
time wa3 about two paces bacc of the flyer, cither directly or 
slightly to the flyer's right. Endrese stood a little behind 
and to the left of accuood. Link was behind acoused, but Endrees 
did not know whore Colonel Otto may have been (R. 14, 18, 19 and 
26). Accused made the statement, M Comc on, let's go." Iluber 
stated that the flyer should be buried, and accused replied, 

"That is out of the questior. ue are going to leave him here, 
somebody will find him". Iiober stated that he was going to re¬ 
port the matter to the police station at Durrsnzimmem, to which 
accused mode no objection. The group then proceeded to Durren- 
zimmern where Link and Ilubei wont to the police station and re¬ 
ported the death (R. 13, 40, 41, 43, 51). 

c. Evidence for the Defense. The accused elected to 
testify in the cose. He ati ted tJiat he and Endress agreed to 
remain behind at DcuTe-nzliLirat m b ;oause ho believed there would 
have been too much of a stii if five pooplo were to go to 
Brackenheim in order to get one man, and thut it woo reasonable 
for Link to drive Colonel 01 to and Huber to receive the prisoner 
from tl.o local police strfcLtn. (R. 07). It wos understood thut 
accused and Sndrces wojIj /. Lk on the Durronzimmern Read towards 
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Ilwilbronn nd t .. u thu piJHy woulu j ct ; ir. on t „:t ro 
.—'•'re. i. . Jilt- . .-u -..at uti. ..u o*i.~ lx .. iioir... do*.v. 

liv v-wou* - ii v .x. . • o. .. c..,. \ • rty ctuiv oty Vi.ei’c 

GGi.iv.7....ra; t.xj cl a.x jr jci .. .. ot in the void- v;.\.ro l e 

u. v. voourTvc. ..you.-.' ~.i .... !*.„& i-r about 10 

ivinuteo when plcnoL bo(,rn U nttaok ir. the ;.r<.c, to they took 
cover in the vjocde# Aocuood ict upon tr v © -turnn&rooo 
wc llccd on down tl. po*iilir tiny Ix.d ota,. tittles for 15 or 20 

v. iau'.OE whor. he rc.v> i\ic car on tJ.r- main road. s;.« <;nr turned 
t.r/ - uisc-ded uu t- o. jtttb in the ,&■, (ft. 53)* 

Accused, who wee abbut 50 motera ur. t. e pavh, walked to- 
wards the <.cr. ;!ul?cr end the fly'.r WfAkud ahi on t..e path 
nc thins. v, <-- uoid. voouced wott up to th<. via* ?a*a a^ked Lithe 
about the flyer txrt v».*. id to tacw ix Ac werct ti.e eooe flyer who 
held oaof od t;t beokarsuiin (It. 30, :»fe, 70). hirfr rtiteu t; t it 
r/tx the stae fly or. At t.ut tins;; \ubor a\d the flyor :$t* about 
30 . .t: ter* u: x .© path; .. ink and noewaad at art?!<3 in tv the oat: 
to t: ki oov<:r irtfr. t vlnnsn end wr.toh^d huber end t;.t . Iyer 
iStxv hr.via:; C-°h- about do or 70 neton- into tr.e woods (F..70). 
Aootuod did not iXfiv.: i:i., ;i~tcl, Kino; h-: had jjivga it to Link 
u ; : ...uvr:;:. 2 ii.wern r/ho. Ltnlc went tc 7et t .e ;:ly*r. Huocr had hiu 
;;i jtoi in hi ri.vat hend wiier. r.cciisod vus 4 or 5 aetert. r ; r:r.y frow 
uber -;:kI the i'lyer; aoousda oiriu d t‘..;.t hi:ok euddenly fired ?.t 
tbs :iy. r fc. -.t ^ccuceci, prnhbod v'er the '’uri •jitli r.i« left 
n-r.a. r.inl: n y^oc-nd i.Vxt about one- .’If to t j.r<.„ mu rterci 

*. aaoond rhtor tne xiret «:>ot (S 71, 7?). iccuand grabbed 
t’ & . iiitf.l av’f.y iron /.ir.k with nic ltit Iiuid er.d pieced it Jn 
hit ri^ht .nnd und put it ox. "Jafety". vj:-. ilyor !..ad .»llw :'or- 
5?.iPd wivit hie bead to thn rt.jlit niter the ecoond ei.ofc# ,’hen 
"lubvr t’.m .-d rround shrn j que-'tero ct u kAjejI* . or n aiiunte after 
t .a aeoond civnt accueeu ali'tady had the pictol. Aocused went up 
vo tne ly:r und «ar; that un<* -no; had ccme oat on the ri.^ht tide 
o/ c*.e ilyer't te-Tpl^?. couovd tootlflvd t/.;.t lx- via, M rr?r», look 


what a mese we sot". Link admitted to accused that he had acted 
negligently hut claimed that he had no intention to shoot. 

Accused stated that he believed Link (K 72, 73). He denied 
that he had shot the flyer or had told Endreae to kill the flyer. 
He stated that he liad no oonveroatlon on 21st IJaroh 1945 with 
Nndrese, hut admitted that he did talk with him about an escaped 
flyer before the 24th of I!aroh 1945 (H* 75, 31). 

7. JURISDICTION : The offense alleged against the accused 
is the murder of a captured and unarmed American eoldlsr. It 
wae a violation of t: e 1 anno of war and was properly triable by 
a General Military Court having custody of the accueed. A general 
dlacussion of the jurisdiction of euch military courta» with ap¬ 
propriate citation of authorities, io contained in prior reviews 
of confirmation casea written by this Branch* and need not be 
repeated here. No additional jurisdictional question is in¬ 
volved in the instant case (See: UNITED STATES V. CLEr.*EH3 7/INGAND, 
review dated November 1945). 

S. LEGAL SPTFICIENCY : This cnee requires some discueoion 
concerning the evidence, for the rocBon tlint most of the testimony 
offered during the trial as to who fired the shot is, in a sense, 
circumstantial. It is, however, very strong circumstantial 
evidenoe. The accused was charged with willfully, deliberately, 
and wrongfully encouraging, aiding, abetting and participating 
in the killing of on unknown member of tnc United States Army, 
who at the time was an unarmed and surrendered prisoner of war 
in the ouetody of the then German Reich. The killing of the 
soldier was clearly violative of the laws of war, and inter¬ 
national law. The prisoner was handcuffed and heavily guarded. 
There appears nowhere in the record any evidence tliat he at¬ 
tempted to esoape. The accused was the Rreisleiter, and wae the 
highest ranking authority present at the time the American flyer 
wae killed. There is no evidence from onyon& who nae actually 


on eyo witnooo us to who fired the eliot, and the rcoord is other¬ 
wise silent ac to who did firs it, but the olroumstanooe are, in¬ 
deed, very at rone egainot the accused, Drauz. Uitliin a short space 
of seconds immediately after the diet was fired, two witnesses 
testified tliat accused was holding the gun. She uocused places 
the blame on link, who ct ti.o time of the investigation und the 
trial was reported to have been dead. There is no doubt tliat 
Undress, being ao oloco to Drauz ao he was and looking at tho 
pianos overhead, did look straight at Drauz immediately or within 
a few seconds after the oliot had been fired end did see acouscd 
with the gun in hie hand. HUber, likowice, looked around and 
saw accused lowering the pistol from his waiet to his side. Ac¬ 
cused's testimony claiming tliat he had jerked the pistol from 
Link's hand with his left hand and placed it in his right hand 
onu put on the "safety* is not very convincing bccc.uce the evidence 
discloses that Link was close to Undress and some distance from 
accused. It appears likely from the evidenoe that if Link had 
been at tho side of aocusod, and had fired the shots, Huber and 
Dndroc8 would Iiave at the time observed accused taking the pistol, 
or at lcaot transferring it from his left hand to the right. 

The pathologist >e report, which was nr.de approximately three 
months after the killing, revealed two gunshot wounds in the head. 
Cna of the bullets entered the center of the back of the head and 
left at the right frontal region. This poueibly could have been 
tho first shot, as the record dioclosos tliat the second bullet 
had entered the left side of the head and come out at the point 
above the right car. Tho evidence places accused directly behind 
the flyer, possibly a little to his right, and at the time the 
shot was fired tho flyor'a iicad bad probably been turnod by the 
first bullet. In accused'o position it ic possible end belicvnble 
that he did fire the siiota. Taking the evidence as a whole thore 
ia an almoLt certain indication that acoused, Link, Huber and 



ikidrose and Otto hod planned to till the flyer. The evidence 
indicator beyond a doubt that they Ivcd agree d to meet in the 
forest v/hero the killing took place, since Link knew the exact 
location where to drive. He imd, as the reoord discloses, stated 
that "ho know where to meet breuz". The evidenoe shows that he 
went directly to the path in the woodo where accused and Endreoo 
were, and in the conversation he had with accused, he asked ex¬ 
plicitly if thie was the flyer. 

The Court hed the witne&ceo before it and observed them 
during t elr testimony, and after deliberation, concluded that 
the accused was the person who aotually fired the uhot. It is 
true that the evidence is circumstantial in that there la no 
one who testified that lie saw Drauz fire t^e pistol, but having 
regard for all the evidence, the oircumatances Indicate beyond 
any reasonable doubt that Drauz is the guilty person. 

The testimony of accused is a general denial that he fired 
tl:e shot. He stated that Link did not have a pistol in hia 
hand and that neither did he, when they left the car; that hd 
loaned his pistol to Link that morning at Durrenzinunem: that 
when he was talking to Link at the car he did not ask for it 
to be returned; that Link lied fired a shot from behind him; 
and that when the first shot was fired the accused immediately 
turned around and grabbed for the nietol with his left hand. 

While he was grabbing for the pistol, Link fired the eeoond shot; 
the first shot caused the flyer to fall to the ground and at the 
time the pistol was in the hands of Link. The sooused stated 
that he took the pistol and didn't remember which hand he used; 
that it was a meolianioul move, and that when Iluber turned around 
ho. nocused, had the pistol in hie hand. Tho accused in hie 
testimony stated that Link told him that "he had negligently 
aimed at the flyer but apparently didn't have tho u&fety on, 
and that it was not hie intention to shoot the flyer." Accused 
stated, "I believe up until toduy what Link eaid." Accused 
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denied any conversation about taking the flyer to the oecetery 
for burial, but stated that Huber suggected that they report 
the incident. Ho also donied tl*r.t there mi& ony prearrangooent 
or conversation au to what dispooition would be cr.de of the flyer. 

think, however, ti;at the conviction in this oasc con be 
oustulnod even if the rooord showed that accused did not fire u 
shot. The inference is unavoidable that thio entire transaction 
was criminal, that the purpose of the expedition ihto the r/oodo 

t . ' f 

was to kill the flyer, and that, consequently, anyone jdining 
in tho enterprise—.particularly the highest ranking .erson 
present—mat hr.ve known what W>o afoot, and thereby participated 
in ouch a manner as to bring him wit-Jui the particulars of the 
charge. 

9. OLhhUhCY . The aooueod though liio attorney filed a 
Petition tor ho view, contending strongly that there was no 
positive testimony in th<_ record that accused committed nurdor, 
and contending further that the uncontrovorted testimony end 
evidence reveals that Link was the ton who fired the ehot that 
hilled the flyer; that accused did not have the gun himself at 
the time of the shooting; and tint no uye witness actually ob¬ 
served or saw accused fire the gun. These contentions have al¬ 
ready been considered in detail. Accused alto objeoted to the 
otatoaont of Hons II. Getoer (*;ac. D) being admitted in evidence. 
"Rule 12 (2)" of the "Rules of Procedure in hilitnry Government 
Courts", and paragraph 0 of tho Guide to "Military Government 
Courts", permits the introduction of the statement. Therefore 
the ob^sotion was properli ovorruled. 

A petition for decency dated GO January 1946, was filed 
by tho uccuced'o wife, in which oho relates that the accused 
was carried and had cl ildren, woo a gsod nan to his family, 
that Ills friends all respected hia, end he woo Lon; st in carry¬ 
ing out hia work ,**nd duties. 


On 17 194d, i)r. C-corc Thttoiac# of *iesb,den, Germany, 

attorney fox* ;ru. Draua, filod on i -funded petition for review cf 
t.Ul« ocuc oa belicl* of r.oouwod* In t..is petition, ivr. Thdsing re¬ 
al sort* objsotions to tho court ’c, finding, advnnese rtaeonc for 
the extension si Qleia.uoy rjid supgocta that bsonuec the finding la 
br,-cd u.on oirouuotnxtial avid'j.ico, tho death sontojuoe should be 
ft beset o.i^caittd* To t Li- eat it ion t..cro v.K attached a written 
ststc.seut by K^iue LaareSe, an affidavit cf Lr*. Drauz ooncerning 
otet omenta mod* to ucl* by Link, throe statsaentu In the nature of 
ohurocte? evidence by ocquaintncooc of c.couccd, and c roughly 
drawn plot of the scans of the crn.w, ,sr.de by Dr. Tkdsine. 

bndre-s woke u ths statement that he now con rtr^c.ber that 
"Lraua turned over to Link end took a pistol out of hiu (Link's) 
hand. /vfterword* I was vary exalted* and when I c.skod him who 
had abat ho did not reply" t end that "it certainly had not been 
intended to kill the airman". The foreccina ie contrary to 'badreos 1 
proviout testimony before the court. 

Assuming fer the purpose of argument tlict Lndreee is now 
tolling th»j trut.., tho fact remains that reused was present at 
tl:o scene of tho crime, and that ne tho hi chest ranking official 
present ho nut-.t bear his chore of responsibility for tho acta of 
fii-abtro of the group. Ae indicated above, ho oartnot be oonoidorod 
loss than a participant in an enterprise which had as its purpose 
tho killing of the flier. 

Clare Draua, wife of the aecu&od, states that Link told her, 
on or about 24 Karol: 10*15, that he had killed an American ulntai, 
and that her husband# tho accused. Lad tom the pistol from his 
hand; that Link was encored because of the air attroka one that 
he did not approve of excused'a cotton in taking the pistol from 
his Lend, 

hr. Houcoher. Lotte Ikrbrch and :ro. Lisa sclum'.lcbauer all 
arJ :e statements as to aocucud'o good reputation. The attached 
plat drawn by Dr. TLAsing, the attorney, in support of hie 
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contention as to the physical poeitionc of tho portlet at the 
tluo of the uurdor. Inference to this plat shows that Dr. Thfloing 
is attempting to prove that ti.e bullet oast ntoetearily have been 
fired by me one who stood at the filer's loft and behind him, 

while It appocro from the evidence in the rcoord that ccaueed was 
either dircotly behind the flier, or a little behind and to the 
flier's right. The position of the wounds, however, oan equally 
well be explained by the assumption we have previously made th/at 
tlie flier's hood hed been turned by the iapaot oi the first bullet 
(See rage 0, Supra). 

•rh-.ee petitions hate been carefully considered end reviewed, 
in ooxmcatlon with the record of trial* tfe believe that they do 
not oontain any Ltcterlal foots whioli if produoed at the trial 
would have brought about a different finding or wkloh would 
serve as a basis for a recommendation of olenenoy in a caso of 
this character. 

Reviewing the raoord of trial the evidence establishes con¬ 
clusively that caoh ef those present actively oontrlbutod to tlie 

t 

death of the airmen. They were motivated by a common design 
and legally are all prinoiprlc in the porpotration of the murder. 

It matters not that acme assumed a more active position or role 
than the others. "All who join in a common design to oommlt an 
unlawful aot, the natural and probable consequence of the execu¬ 
tion of whloh involves the contingency of taking human life, are 
responsible for a homicide committed by one while acting In pur¬ 
suance of or in furtherance of the common design, although not 
specifically contemplated by the parties, or even forbidden by 
the defendant, or although the actual perpetrator is not identi¬ 
fied "(29 Corpun Juris, Sec, 46, P.1073). The findings in this 
oaee are sustained, and the sentence is justified by the evidenoe 
(See US vs. Hartgen, et al>, opinion of DTJA, 29 Sept. 1945). 






10* CunCLUSIOH . Tlxo record of trial reveals no errors or 
Irregularities prejudicial to the substantial rights of accused. 
It lo believed that the sentence should be oonfiraed. Fores of 
notion to accomplish this result are attached hereto. 

2 - 

Having examined the record of trial* I concur. 

0. B. UICmt7A29 
Colonel JAQD 
Deputy Theater Judge Advocate 
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HttlMJ ARTURS 

THIRD UNlTdU rfAT&i ARMY 

Offica of tha staff Judge ndvooete 

Review of proceedings of Oanaral Military Court in tha eu* of 
tha United states vo Kiohard uraua. 

Commanding General, Third United states Anv, APO 403, United states 
a rear. 

UkiiUhl' 

Tha accused, Richard uraut, was triad before a General Military court 
in Dachau, Germany, on 11 ueoamber 1945 on tha following Charge and dpeelfleatiani 

CHAROdt Violation of tha Laws of ..ar. 

atatil FICaTIGMi In that RICHaRD URAUa, a Carman national, did, at or near 
UUHKftlU.jMdi.KM, Germany, on or about 24 March 1945# 
wilfully, delibarataly and wrongfully encourage, aid, abet 
and partiolpata in tha killing of «n unknom aaebar of tha 
United states nay, who waa t ton an unarmed, eu rr anda r ed 
prisoner of war In tha custody of the then Caiman Reich. 

2 . 

Tha aoouaad was found guilty of tha otarge and apsslflsatian and 
santanoed to death by hanging. 

3 . ^ 

On 21 March, 1945# two Amerloan prisoners of war, ana of whom was 
a uaptaln, were In custody of the Germans at Naskarealm, Gaimany. At the time 
a state of war existed betwaen Germany and the United state# (R 55# Proa, dx, 

A ft B). 


oUBJaCTi 

TO i 

1 . 


Two day* later Friedrich sohupp, a atsto polleaesn who works d at 
draekenhalm. Cans ny, received it telephone oall from tha mayor of Meipperg 
with reference to the asms .uaarioan Captain (Pros. ax. B p 2, R 6, R 3i). So hupp 
sent two policeman to Maipperg aho brought tha .smriean Captain to Braeksnholm 
(Itos. ax. B, p 2). The Captain waa dreoaaa In a light-groan flying suit with 
a olpper, end had i. flyer's Jacket with a fur oollor (iroa. ax. M, p 2). 

.chUr-P searched Lbs filar, but <dd not find any identification tags (Proa. ax. B, 

P 3)* Ho rsooroed tha Captain's no am which ha be lie wad waa Anderson (Proa. ax. 

B, p 3)« The Captain waa in tamed in tha looal draekanhaia jail (Pica. ax. B, 

S> 3). 

Joseph Huber, w/o waa the criminal sooretary of the Gestapo at 
hailhronn and at the tins was in charge of the Coatapo there, sine# hie immediate 
superior waa in another town, received a telephone call on the night of 23 March 
1945 fro* Breexanheim in which he waa informd that an Amerioan filar had been 
delivered there (ft 35, 23# 45# 34# 24). According to ttiber, although the 
Gestapo In Hallbroun was not under tha Arsis lei tar, the Ueatapo had to notify 
tha Rrelslaltar of everything that occurred, and Huber tied to take "direetivea” 
from the Kreialaitvr (h 46). After receiving tha t«laphone oall, Huber attempted to 
oall tha wchrmacht and tha switchboard girl conrmoted him with the Krelelelter at 
Hellbronn who wee the acoueed Uraua (R 34). It waa about 9t00 FJ#. (R 34). Huber 
told uraua of lie flier who had been captured (r 34,35). ^reua said that tha flier 
waa probably tie ana who had escaped at koeitareulm (h 55). Uraua stated that ho 
would report the capture to Lieutenant colonel Otto who waa in oherge of a 
ehrmartit detachment in Naokareulm (h 22, 32, 47, 23, 30, 35, 34). Otto waa not 
uraua'a superior since thmir authority arose from different sources. (R 22, 23). 

The standard prooedure at that time waa that all prisoners at war were to he 
t imed over to tie Gestapo and after their statue whs established tha prison*re 
would Lh«i bo transferred to the ehmeoht (R 4b, 47). It was also an established 
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,rnctico ttit IX o prisoner ware recaptured afUr living asca,ed I* voulo be 
rtlurma to the pine* from which ha )m escaped (K 47;* “bout half an hour la tar, 
uraua phoned Hubar and told him thut ha planned to aeoomptiny Otto in Uia morning 
to ta raok«Jh«im in oruar to fetch tlm filar (K 34, 35)• Hubar «aid that la Ir.d 
doom bualnaaa which ho hod to attend to in tha city hall irt urranzljaem and 
ro^uastad that lie ba jor/aittod to aocum,any t Imu ao that ha could take ore of 
thia btmineas (a 36). I hie was agreeable to “rau*. and tlney planned to oaat tha 
next learning (ii 36)* Hubar cld not make arty otlar phono o. 11a that niglt p nd ha 
did not call tha .ahrmaoht (H 47)* 

Tha naxt mernir^, which waa 24 March 1945, Maine -xidreo, who waa tha 
urtegruppenleitar of Heokarsulm and a a ouch was n subordinate of tho accused 
Kraialaiiar, Imd ..onw to uraus's of flea in Heilbronn (K 8, 7)* ndreu 
accompanied uraua to Hubar'a houoe (h 37)• It waa batwaan 9 »nd 10 o'clock (R 37)• 
Tha oar, a four ocatar, waa driven by Carl Link who waa oraua'a aaaiatant and 
leader of tha Labor Front in Meilbronn (R 25, 32, 55)* Link drown baotiuaa it waa 
Uia party's car and Fad baan sipped out to him (R 23), L 0 lonal Otto waa alao in 
tha autoiuobile (R 36). .a route to uurranzimoam, there ware several air mid 
alarm and tha group me forced to stop several times in order to taka cover 
(R 8, 37, 47). ^uriiu; tha trip they conversed about unimf>ortnnt matters and not 
about tha filar (R 37, 48). They arrivad at uurrenz lantern shortly before 
noon (h 8). Huber want to tha city hall in order to taka onre of hie bualnaaa 
(K 9, 24 , 37). drauz alao *pt out of tho oar tut andrae waa not certain if 
Draiu p.ccamponiad Huber to the city hall (K 9, 24). hen Hubar returned, Draua 
stated thr t they hnd talked tha natter over when ha waa in tha oity hall and had 
agreed that Huber, Otto, and link would gat the flier (li 37). Hubar alao 
aWtod thi t whan ha returned, undres >nd Taur. ware no longer there (R 48). 

Acoordii^ to hubar, Otto, Link, And ha, drove toward brackanhaim and left ^rauz 
and .‘Adrea behind (k 37, 48). orauz had remarked * .all, you know where I'll meat 
you 1 ' (R 37). c cor ding to Adres's version, all five drove toward Heilbronn an the 

..urrenilmmsrn to Rrackenheim read (R 25, 9, 21, 31). After they had proceeded 
about one klloaotur out of uurranzl/^iorn, the c r stopped (R 9). Dram said to 
.-Adree, on, let's u ot out," (il 21). The two than alighted from the oar. 

(R 9, 25, 21, 31). quires aid not any* wi\> they left the auto (R 31). Ha waa not 
certain that they had not walked to tie spot (li 9, 24 ). 

Link, Otto, and Huber drove to draakanheiia where Huber obtained the 
flier at the loe&l jail (li 38, 37, Froe, *x. b, p 3). 'he flier wee handcuffed 
(H 13, 16, 39)* Otto and Link aat in tha front of the car and Hubar and the flier 
in tie rear (it 38). they drove baok toward ^urranelioem - nd as they reached tha 
town, Hubar oaxeu wlieru they ware to /.wet *raus and -ndrea (H 39)* Link remarked 
that he knew and without slowing down drove through tha cantor of tha town 
(R 39, 49). 

Otto orderou the car sloppod and Link oomplied (H 39, 49). Link said, 

" s are goirt lo orivo in the woods lure." (R 39). Otto left the car rnd Link drove 

off tie win road to the left onto a country road and proceeded until La reached 
a little path where ha halted (R 11, 39, 49, 50). Link then aald, "Let's get 
out" (R 50). Link aiuod, "Lot's go into the woods," (K 50). There had baan a 
goou deal of aerial aetivit. nd Huber balievud they wars taking cover from the 
planae (,. 49). Huber, who was on tlm filer's left, lad him toward tha path in the 
woods ( 39, 13, 50, 31, 20, 16 . ef. a. 2). ihe path w»a about one an . one-half 

maters wide (h -6, 52). They htd walked about 15 to 20 meters up the p*th when they 
mat Adreu »no drum, who h d taken cover from tha fighter bombers in tha sajae 
wood a (h 9, 39). It **o about h' If to throe (uartere of an hour since they had 
parted. (4 9;. ihe . .uric n flyer re&arablad the Cnpttin (h 10). It was 
stipulated tint the flyer waa an • i.wrican (i. 59). undrea did not mior of ><ny 
iro-arrnnged plans to meet a that plt.es nd tha area was foreign to him (R 10). 

..coerdin^ to Huuor, Adroa had asked if that waa tha fll r and Link had 

replied ha waa (i. 40;. .ridras had than told them to welx ahead, and liuber, who had 

the flier on his ritJht, proceeded (j 4*, 40;. -Adree aenieo that any oonvorsntion 
occur rad (ft 27). they ht.d gone about fivs or si*. asters when * shot was fired and 
toe fliur, who h d baan looking straight ahead, fall foreward to tha left (h 4* , 40 , 
55, L*f. ^A. 2;. blood streamed from tha left aide of tha flyer's face ( t 12). 

Hubar turnau arouiiu no ae* uraux thraa to four rue taro, directly behlnu nd a 








little to th* right with a pistol In ids hanu which ha iu loweriny. from hi* niit 
to hi* *iu« (h 40, 42). «uiro« was four to fir* wetere back of freus (h 42, 52). 
link am* on -azures* left and a lightly closer to the flyer (R 43, 52). ndre# oca* 
up anu shot tho filer ee he ley an tie ground (R 40, 42). ndres *i«t*d that he 
hod fireu into th* forest in oraw u> test hie >in (ft 2b). drew* asked if th* flier 
Mae really dead Aral huber heard another nhot, but old not *now where It ere* from 
sine* he was looking for Otto who was not in dght (R 40, 43)• 


Aooordia. to jndree, Huber had led th* flier into the woods nd me* 
about four paoes in front of ureus (R 12, 13, 31, 16, 20). However, ^ndree 
indicated on a chart that the flyer was not led Into the woods but merely on th* 


country aide rood (Def. ax. 1, K 29). -ndrea was one or two meters to Ureus*e 
rear (H 12, 13). otto and Link were still firthsr book (R 12, 13, 26, 31). 
nUr<u erne looking et the plane* which were soaring above whan he suddenly heard 
some shot* fired and he iisuedlutely looked to th* front (ft 12, 13, 21, 14). 

He saw ureus with a pistol in his hand et his side elthouth “odrte had not seen a 
weapon in Ureus** tend before (R 13, 14, 17, 25). The muz*.Is of the pistol pointed 
toward the ground (k 17). Vhe gun nee not smoking (R 17). However, the weapon was 
a .either whioh did not auok* u,on firing (R 17). ‘ho flyer who had not been trying 
to escape And who was still handcuffed with hie tend* in front of him had been shot 
in the book of head and fallen forward on th* ground (U 13, 14, 16, 17, 19, 21. 41, 

56). indies wae about on* or two meter* away from ureus at the time (R 13, 17). Tbs 

sound of the slots had ooms from the l«*ediat* vioinity (R 21). dndree described 
the position* of the port, et the time of the «hooting as follow*: Huber ess s 
little to the rear and slightly to the left of the flier (K IB, 20). Ureus was 

about two pace* back of tie flier either directly behind or slightly to the right 

(h 14, IB;, undrew stood a little behind and to the left of ursut (R IB), 
colonel Otto ‘<nd Link were behind ureus but wuires did not know preolsely i 
(K If, 26). 


Huber also hod a pistol but it had been in his left hand (R 14, 19, 43), 
.ndres hed not believed that hubrnr ted el tot the pistol beoauee he oould see Ruber 
at all times and he presumed that ureus had fired the shot (R 16). andres did 
not knew if Huber had fixed his pistol that day (R 14). Huber stated that be had 
not fired his weapon that day (R 43). Although ^ndrea looked at the flier he did 
not reaember seeing any blood or woundc on him, did not examine the body end did 
not ee* iny movement after the ,jaerio*n had fallen (R 13, 14, 21), 

praus said, "Corns on let*a go" (R 40). Huber protested thst it was 
neceaear. to see tint tho flier was buried (K 40, 51). Uraua replied, That is 
out of th* question, w* are going to leave him here, somebody will find him". 

(h 40). Hubmr stated th t he was going to report the cotter to th* polio* station 
at uurrenainmern and uraua ted no objection to that (ft 40, 51). *he group then 
proceeded to Uurrensii.voem where Link end Huber went to th* polio* station and 
rejorted the death (R 13, 40, 41, 43). 

Hermann Kennegan, a farmer who lived in . urrenzlriern, was told on that 
day by the clerk at the city tell to bury e dead flier who wee lying in the 
forest (K 57, 58). Hannegan went to tho spot where the flier was in order to 
bury him. He saw a .tound on th* right forehead of the flier with blood running 
down his fas* (R 59). It was stipulated that Hennagan buried the flier and that on 
20 June 1945 he pointeu out the grave to an Amerioen cffloer. Captain La pi, who wee 
a pathologist (ft 58, 59). 

It wai» stipule tad that If Captain Lap! were present he would identify 
the id.outre of the grave in hroeocution'e Exhibit c-1 a* the one pointed to him 
by J <mn« ( .an and would identify proeooutioa's .gthibit C-2 as Ills pathological 
rejxwt on the body disinterruo from that grave (Froe. *x. C). That report reads 
in pert as follows: 

"Head: a. Irregular puncture wound of equanious jortian of right 
temporal ban* approxlee-tely 3 as. in diameter such as oould uo incurred ae a 
result of having been struck a severe blow with a blunt instrument suoh u i the 
butt of a gpn or head of a hammer, from the inferior edge of thia rent in the 
skull is a linear fraoure extending downward nd forward into th* maxilla for 
distance of 4 am. 







b. Qun shot would be about jd otliber entering at •1411 m of 
oeouput aud leaving a bull at right frontal region. 

o. A seoond gun shot wound, aaoo cc.liber, entering akull 
U rough loft a Ida of ooolpital bouo ana leaving tha akull through tba right 
l*rletal bona naar tha point laabda.* 

andraa who had voluntarily taatiXLad on bahalf of tha proaaoutlon 
had boon aantanoad to daath fay a general Military court for participation In 
tha killing of four American priaonars of war at Neekarsulm an 21 March 1945. 

0» 7, 8, 22). 

4. Ui' m »ti* 

Tha acouecd, iviotard uraue, alaotad to taatlfy and aadn tha following 
unaworn atatananti 

Ha waa 51 y«ara of age, married. and had 7 ohlldran (H 62). Two of 
hla ohlldran wara missing In action (R 62). 

On 24 March 1945# ha aaa tha KreisleiUr of Heilbronn (R 63), Ha 
had hold tha honorary tilo of Kreialolter f ion 1 Ootobar 1932 to 31 December 

1937# at which time ha had become tha official Kraialaitar (A 63)* Hla auparlor 

aaa tha Oiulaltar of .lurtemburg (R 63). Draua oooporatad and workod with tha 
(iastapo, but ha could glva no orders to tha Gestapo or tha .•ehrmacht (h 64)• 

On 23 March 1945 at about 9iOO or 9t30 P.M. Joseph Huber, who waa in 

flyer was the one «ho had asoapad from naakarauln and suggested that Urns 
notify tha *ehmaoht (R 64)* Draua talaphonad tha ranking rfehmoifct offloar at 
Koilhtomi and recnoetod that tha wehrmacht fatoh tha flyer (A 64)• Tha offloar 
replied that ha had no gasoline and suggested that Drams and Lieu tenant Colonel 
Otto, tha ranking uehmacht officer in Neekarsulm, obtain the flyer (R 65# AO). 
Draua arranged to moat otto tie next morning batwoon it30 and 9tOO (R 65). 

Draua than talaphonad Huber, infbraod him of tha arrangements, and agTaad to 
take Huber along (R 65, 60), Draua had no intention tp kill the flyer (R 81). 

The next ncrnlng, to hla surprise, <*idreo arrived with Otto at hla offlao 
(R 64), Draua called Huber who lived next door and the four an with T-lnk as 
chauffeur drove toward burrenmlmmern in Draua* a ear which oould seat ill pare ana 
(R 66). it was understood that otto waa to bring tha flyer bank to Hackers ala 
(R 67). tfi route there waa an air alum (R 66). Huber aald tuat ho hod coma 
business to attend to In Durrenaiiweern so that whan they arrived there tha ear 
stopped and Huber attended to hla affhlre (R 67). Thera waa ao diaeuaalon ahead 
the flyer (R 67). hen Huber returned, ha expressed tha belief that there "would 
bo too much of a stir if five people would ooma to Braekamheln in order to got one 
■an" (R 67). Draua and Madras agreed to r ana In behind (R 67). This was 
reasonsbla becmiae Link waa neodsd to drive, otto to receive tha prisoner, and 
Huber beeeuse ha had received tha prisoner from tha loeal police station (R 66). 

It waa understood Uiat Draua and indree would walk on tha min road toward 
Rallbrom and that tha party would moat again on that road (it 66). "Furthermore, 
that there la a little piece of wooda about one, one-half kilometers down tha road 
so if tha flyer would came, we would stay there somewhere" (R 68). They hod not 
agreed to neat in tha wooda where tha a hooting occurred (R 83). 

Otto. Huber and Link departed (u 68). oraua and ‘‘ndree walked for 10 to 
15 alnutew (R 68). lianas began to attaok in tba area so ^raus and -ndrue took 
©over in tha woods (h 68). uraua found a tree stump and aat down (R 68). .ndraa 
walked along a path (K 68). Draua had bean sitting about 15 to 20 minutes whan ha 
saw hie oar on the main road (H 68>. Tha car tumid left and proceeded up to a 
path in tha wooda (ft 68). Draua, who waa about 50 mature up tha path, whioh was 
2 meters wide, walked towaru tha ear (R 69, 70). Huber and tha flyer walked 
peat him on tha path end nothin* waa said (K 69). Drama want up to tba ear and 
asked Link about tha flyer (ii 69). *»raua wanted to know if ha wara tha turn flyer 
who had aaaapmd at Nackarsulm (k 77). Link said tha flyar was the aaoa one (R 70). 







Huber slid lh« fly«*r now about 30 MUn up the p»th (H 70). Link and l>raua 
started into tha path to tako oovor fma thi plana* and watahad Hu bar and tha flyer 
a/tar haring gona about 60 to 70 aatara Into tha looda (R 70). 

Uraua did not hara hla pistol tinea ho had giran it to Link at 
uurrenmtooani whan Link want to gat the flyer (H 71)* Hubar had hi# platol in 
hi# rig it hand (h 71). when ursus oaa 4 or 5 aatara away fro* Hubar and tha flyer. 
Link, who was thro# uartare of a motor bohind Draus, auddanly fired at tha flywr 
(ft 71, 72). As uraua grabbed for tha gun with his lsft hand, Link fired a sooond 
shot about ona tnlf to throo ,unrtora of a aaoond aftar tha first shot (R 72, 84). 
uraua pulled tha pistol away fro* Link with his lsft hand, plaeod It in hi# right hand, 
and put on tho safety (u 72). The flywr had fallen forward with his boad to tho right 
aftar tbs second shot (ft 72, 73)* hen Hubar turned around throo quarter* of a 
aocond or a minute aftar tha second shot, uraua already had tha pistol (H 72). 
l-rsus want up to the flyer and aaw that ona shot had oom out tha rig)* Bide of tha 
flyer's teople (it 73). Uraua said, "Now look what a aesa wo got.” (R 73). Link 
admitted tlat ha hid noted negligently but that he had had no Intention to shoot 
(ft 73)* Uraua hollered Link (R 73). 

as the group aWrted to return to the oar, ^ndroo fired serersl shots in 
tho direction of the fly«r from a distance of ona aster (ii 73* 74). Andrea amid, 

"Xou aoo-of-a-bitoh, you killed ey wife". (R 74). »fter they had walked about 10 
•stare, ooro shots were fired (ft 75). uraua bellowed -ndres fired the ehote (R 75). 
Hubar suggested tie incident be reported to the burgoaeiater and that he would cay 
tie flyer had boon shot while trying to eeoape (R 75). 

Uraua denied Mat ha had shot the flyer or had told andros to kill the 
flyer (K 75, 81). Urau t. denied that he had any oonraraation with Outre* on 21 karoh 
1945 but admitted tint ha did talk to him about an escaped Oyer before 24 Karoh 
1945 (R 81). Urau?. admitted that he did raCairo a phono call fra* the 
Crtegmppenleitar Funder (R 81). 

At the time of tha ahuoting the flyer was in Huber's custody (ft 84). 

Draux edalttsd that ha had not taken any notion against Link who mas his subordinate 
and who was now dead (r 82, 84). 

5. M V- W.WMM* 

Certain excer, t.> from a sworn statement of Itans Jebert of kookarwulm, 
attoetod by llajor illi&m t. Backs, Inraatigator examiner were adadtted Into 
arluence. Those pages read as followsi 

", 'hen you arrlred at tha switohboaru in tha Kaai tarty House, who also 
was present. 

A There was Theordqre Kramer, Funder and his eon, and ^ndree and his son. 

u 'hat wore ^ndrea and Funder doing In tho switchboard room, if you know? 

A They were do«ei there because they wanted to put a o*ll Into hellbronn to tho 
Kreialolur. 

v, what is the full mam of the Kraislolter. 

A Kis doom is uraux; 1 don't know hie first name. 

„ ..here did he lire . 

A in Hellkrona. 

hut wee the reason, if any, that ths Oil! was not completed promptly? 

A Tha KreialeiUr's line was buay. 

s, ..hlle you war* in the switohboard room did you hare any oonraraation with 
ondraa? 

A No; but 1 hoard andros bragging to ths cidldren how ha had shot the 
prisoners. 

■ hile you were in tha switohboard room, was indre* auaaessful In com lsting 
tha eall to tho .Krelalaiter 
A Too; and l heard tha whole telephone oonraxeatlon. 
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Ho* do you know that .rulraa woo talking to the Areiolelter? 

J, 1 woo immediately next to tha Lslwplooe receiver when the coil com through 
one, Kronor <pt word, 'hare ia the Krolaloitor'o office. " Kramer than handed 
the receiver to entires who atood Immediately next to me. 

oid you hear -ndres a il the Individual ha nos talking to, by najoa? 

Yuaj 1 neard him saying, “Krelsleitor, hare ia i^tdraa." jv.1 bo answered, 

‘Tos Heins, what ia tho natter.' 1 * 

. Could you hoar tha voice of tha other and of tho receiver. 
t. Y**>; I could hour it distinctly. 

Are you or not familiar to Urn ilroialaiUr'e voioa? 

/. rho voioa of tha Krwisleltor was wall known to eaa fro* many comsotiono I had 
htd. Ho wu always brief and loud and oxaited on tho phono. 

..hut w a tho oonvaroutian ihidi ^ndraa hsd with tho Krololoitor? 

• } Drous acid, "..all, what ia lia setter, Hein*?" Then they wont on like thiei 
iidroot "l killed four msrioana hero today while they tried to eeeape." 
nd than iidren gave e dirty laugh. 
i>raua: ’how did it happen, exactly 

ndrass "t.oli, wo have two loft and they are going to eeeape tomorrow morning. 
«y wife has been avenged. At 4 o'clock tomorrow naming tha other two are 

going to try to escape," 

^rauzj "all, do your stuff well and keep me Informed. Uall mm up again when 
tha thing ia dona." 

.mdraa also told tntux, th.t photograph* had bean taken and ha oould sea then 
tha next day, 

H Did hunder at any tine bs coraw a party to tha conversation over tha telephone 
with tho jureialei ter7 

A Yeaj after Jairoi as* through, runder took tin receiver and talked to tho 
Krololoitor during the earns tele phone os 11. 

..sre you able to hoor lie conversation whioh Funder had with tho Kroioloiter? 
roe. 

as, or woa not, j-'vdras also able to hear tie conversation that Funder hod with 
the Kroioloiter? 

A Tea) he hoard ovorythii«>. that they said, 

<4 i.aa ^ndroo or not still in tho sum room with you and Funder? 

A Too. 

V -ill you relate the conversation that Funder hod with tho Kroioloiter in tho 
preoonoo of yourself and ondree. 

A Tha Krai*lei ter asked Funder wtat happened and Funder said that four Americano 
had bean killed and two non would try to escape the next morning. Tho 
Kreielelter then warned . under to do a good job so that there would not bo 
too auoh talk about tho affair, «nd bo also asked runder to give him oomplete 
information. •• 

" From the time of the conversation that you have Just related, to s, proximo toly 
6:iD p.a. an Friday, March 23, 1945» did you or not have any oonvarn tlon with 
ndrea, oi uld you overhear any conversation between • wires and anyone aloe 
with respect to either of the two remaining nmorloen prieonaro ? 

A hi la X was on duty on Thursday and Friday, ^ndreo had every few hours a 
telephone conversation with the Kroioloiter in Heilbrom, mostly inquiring 
whether they hud captured number 6. 

Coiling your attention specifically to the hour of 6t30 p.o. an Friday night, 
uarah 23, 1943, wbwo were yon? 

A 1 woo on auij on tho switchboard in Us keel Party House. 
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<4 Did you, or not, at the hoir md ti* date diich I have Juat mentioned, overhear 
* telephone converantion to ahiah uidrae dm a jetty? 

A Tea| 1 Iteard the Kreialelter oall -ndrae, and Funder later on Joined in the 
conversation, too. 

Hoe do you knar, It was the Kreialelter? 

A 1 received the 0*11 myself, and tie >jirl at the otter end eaid, "Hold on to It, 
the Kreialelter mats to talk to you." 

<4 «r« you able thereafter to hear and to reoognlse the Kreialelter/ 

A Tee) the next eorde were fro* the Kreialelter and he aaked who It eea on the 
phone. I told him Hana Oebert. And the Kreialelter said, "Hurry) go and 
get uo jitdree." 

••ill you relate the conversation diich you thereafter heard between dndroe and 
the Kreialelter? 

A .ndree cane and said, "Here la -ndree. Hell Hitler, Kreialelter." Then the 
Kreialelter answered, "Heins, we have got hla." Andrew wee quite smelted end 
said, "flhat? .there? Thank Heaven! M andres a poke eo loud that Fuller, who 
was ri^ht near me there, got everythin. Funder oane over right away and took 
the telephono receiver out of undrea* hand and said, "Hera la Claaane, ..hare 
have you got him?" 

Now, during the conversation rtieh Funder tied with the Kreialelter, did todree 
remain in the room, or did he leave? 

A -ndree kept right on standing rip.ht next to the telephone. 

Could he or not hear the conversation shioh Funder had with the Kreialelter? 

A Tee) he could heir ovary word that was-spokan. 

w /rocsad. 

A The Kreialeitsr sold that they had got "him" at uurrenslmmem. 
q .there la uurrensinraern . 

A It la a village about 1$ kilometers from Heilbronn. 

Q Oo an. 

A The Kreialelter told Funder over the telephom that the arreet had baen made 
by the Oeetapo man, Huber, from Heilbronn and said that while Huber handcuffed 
the /jeerloan Casein, tha prisons r triad to hit him with hla ouffad handa over 
the head. How tha Krais 1 altar asked funder to give him dndree again. Cadres 
took tha receiver and the Kreialelter said, "Lsins, thia la something for you. 

Coma and finish him up." sndros answered, "All right) 1 will oane end floor him." 
ihe Kreisloiter said, "You can sleep with me. You need not go back tonight!" 

That was the end of tits conversation And .mdres at once rang up Lt. Col. Otto 
for transportation to Heilbronn." 

*• Witt fUK TK. tefallail 

The accused, j tichard Drauz, reaunsd tha stand and teat if lad aa followsi 
He had talked to Funder tits first tins about 8 o'dock on the morning of 22 Harsh 
1745 (R 91). Funder asiood him to come to Neokaraulm and be believed it woe on e 
natter of sabotage (ft 91). On 23 Hard) 1945, had not had any phone conversations 
(h 92). Furthermore he was not on fnmiliar terms with 4tdreo and never sailed him 
by hla first noma (a 92). Tha accused statod that according to Gebart's statement 
ha spoke to mdres nt 6*30 p.m. on 23 March 1945 whereas Huber Ud declared 
Uet ho had infomwd uraus of the capture at 9i30 p.m., whioh was the first time 
i/raus tJid known of the capture (k 92). 

7. ft ¥ra U,UhT« 

upon preliminary examination the accused stated that his name was 
real niaherd oraua, 51 years of age, end of German nationality (R 2). On 24 uaroh 
1945, he wee a Kreiaiaitar (a 3)* 

Heins jxlrse slat ad that the incident of tie four .iusric< n fliers had 
occurred on 21 waroh 1945 (R 86). Ha lied had no telephone conversation with Draus 
but hie colleague Funder had (ft 87). Ha could not definiUly soy that, tha viatlm 
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in the present o>os had baan one al tha filar a at Neokarsulm and had only 
identified him oa to hia figure (B 07, OB). 

0 . 

in iattar, ./aput/ theatre Judge dvoc<.te'a office, .or Crimee drench. 

Uni tad jtataa forces, .uropean Theatre, subject! "Case of Uni tad states vs 
.ichard urau*", 5 November 194$, tha oaaa against -wires was transmitted far 
rafaranee to trial ty general military court. Tha appointment of tha general 
military court and tha proceedings thereof were In oampLUnoe with the provisions 
of iattar, haadejuartera united ot tea t croaa, -orojaan Theatre, subject! "Trial 
of war Crimes and Belated Casaa", 16 July 194$, ana jertinmnt Military Government 
direct Ives and instruct lone. The accused was represented by a CajAain and a 
First Lieutenant who are both attorneys. A fair and impartial trial nee had. An 
individual interpreter, who nee snom, nae provided fer the aoeuaed. C to lien gee for 
oauee were permitted. 

9. 

in letter, Headquarters United otatee Forces, European Theater, 
subjecti Trial of or crimes and Belated cases", 16 July 194$, it nee 
atated that as a matter of polioy oases involving offenses against the lee 
and usages of war or the laws of the occupied territory or any part thereof, 
coojnonly Known as war orises, oomitted prior to 9 May 1945, shall ba tried 
before specially appointed military government courts. The particulars 
alleged e violation of the Ism and uaages of war ooemitted before 9 May 1945 
by the eneny national against m mu bars of the United states armed forces while an 
actual state of war existed. coordingly, the court which was specially appointed 
to hoar the case had Jurisdiction over the isr son and tha subject matter* 

10. ••■NJ D&.lUjit 

The aocussd was charged with wilfully, deliberately and wrongfully 
encouraging, aiding, abetting and participating in the killing of an unknown 
member of tha United states ray, who was then an unarmed surrendered prisoner 
of war in the ouatoty of the then German Haioh. <uah aetion mat clearly 
violative of the lew of war And of international law. 

It was undisputed tint the victim was a Member of tbt Uaiteu States 
Armed Forces and was nt tha lima of the shooting s prisoner of war* 

It was likewise undisputed that at the time the VosrlS'Ui prisoner was 
shot, he was j-.ndouffad, heavily guarded, and exhibited no intention by ^ny overt 
act or otherwise to escape. .J.though neither .wires nor Huber saw uraus aim his 
pistol at the flyer and shoot, they did see the pistol in ureua'e hand afW tha 
shooting. ndres who was oloealy behind Uraus and who had baan looking at tha planes 
overhead loomed down irasdiately, Huber who had been alongside the flyer turned 
around. Huber saw uraus lowering the pistol from hia waist to his side, jhdres too 
aaw the weapon in uraus'a hand. Praia's assertion that he seized the pistol ftorn 
Link, who ie now dead, as the latter was shooting is in offset denied by both Hifcer 
and undree. Huber placed Link next to .undree who nae four or five am tare behind 
Lraus. .jidreu olnixed that Link was behind him. r icthermore, even if Link had been 
next to Uraus, it ie extremely unlikely tint nelUer Huber or -odree would have aeon 
Uraus seising the pistol or changing it from hia left to hia right hand. Ihe 
pathologist's report which wao made 3 roonths after the killing revealed that there 
were two gunshot woundo in th» head. One bullet hsd or*, urea tie cent r of the back 
of the head anu left at the right frontal region. This could well have been the first 
shot. . second bullet tied enterod the left side of the heed and exited at the point 
lambda above the right ear. Uraus was almost directly behlno the flyer and it is 
conceivable ttot the flyer's (mad had bean turned by the first bullet. Certainly the 
places where the wounds sntered and left the skull are net incansistant with the 
(remise that ureas could have fired the shots. 

Furtlmracre, numerous circumstances in4Lonto that uraus and his 
associates ted planned to kill the flyer. hen uraus and wires left Otto, Huber, 
ana Link in Uarrensimmarn, apparently they had decided to meet in the seoluded 
woods along the .urrsnslamern to Jiellbronn road, link knew the exact location to 
which to drive. Link had rasnrksd that he knew where to meet uraus and in fact 
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drove to the very path in tho wood* a here ureuz arid -ndrea were. c r « U £ made 
certain that this wao the American fl.,er who heo escaped at Necker&ula three daya 
before and than proceeded to icill the flyer. It may also be noted that Hndree, 
whoa °rau* knew had killed four of n group of six flyers ol hom the viotio In the 
lnetant oaee was one, was brought along by ‘'rauz. ^rauz eoys that he was eurprleed 
dree tied oomo to bin house that /turning, but ^raur never explained why he brought 
-nurea along for ho oould have ordered ndrea who wae hie Inferior to race in 
behind, 

in view of oil the foregoing it is clear that brauz'e guilt was convincingly 

shown, 

11. lifllTluN Kolt lUVJLM. t 

The petition for review filed by the defense counsel contends that the 
finding was contrary to the weight of the evidence and that the admittance into 
evidence of the sworn statement of Mans Oobert was erroneous and highly prejudicial. 

The contention that the record waa devoid of "any positive testimony" 
that brauz killed the flyer is oblivious to the overwhelming circumstantial evidence 
in the record which has been discussed above. The petition argues that because of the 
position of the parties at the time of the -hooting brauz could not have fired the 
shots in view of the directions of the bullet wounds In the victim's head. The 
petition asserts that r 11 the testimony placed the accused at the right reer of the 
flyer. It may be noted that undres placed brauz directly behind or slightly to the 
right of the flyer, tint the path waa only about 1 1/2 motors wide, that the 
movement by either ur auz or the flyer or both or a fraetion of an inoh could account 
for the direction of the bullet, that one bullet entered at the midline of occiput 
and that the pathologist report does not state exactly what part of the right 
frontal region that bullet left the head, certainly the bullet oould have Jarred 
the head and oould have accounted for the path made by the eecond bullet. 

The petition argues that too great weight has been given to the 
circumstance that the group met in the woods near burrenaimsMrn. Unquestionably 
this waa a strong circumstance indicative of a plan, but ea has been stated there 
wae extremely convincing evidanoe that urauz fired the fatal shots too. There waa 
substantial evidence proa anted concerning who had oustody of the flyer. At the 
time of the shooting Otto was not present, link and cadres were both subordinates of 
brauz. Huber asserted that he took "directives 11 from brans. Thus it would appear 
that brauz waa the one in charge at the time. Fur the more if brauz did not have an 
interest in the flyer's oustody from on official point of view, it Is difficult to 
Justify his trip to Brackenheim and his bringing along hie two /subordinates andrea 
and Link, unless brauz had simply & person/1 desire to dispose of the flyer. 

The petition also argues, assuming Link had cowaitted the killing, that 
Dreuz did not support or assist Link in the killing. In this connection it may be 
noted that after the shooting, according to brauz. Link had sold he had bean 
negligent and had not intended to shoot the flyer and that brauz had believed this. 

It is difficult to understand how brauz could have accepted such e version since 
Link apparently had taken careful aim and fired not once, but twice. Dreuz never 
took any aotion against Link and his readinatts to believe what Link said in view 
of what had occurred indicates that even on the basis of his own testimony he had 
comforted and proteoted Link. 

troeecution exhibit b consisted of excerpts of e o*orn statement of Kane 
Oebert which had been executed before a Major of the United btates a my who was an 
investigator ex&minor. Hanz Qebert had testified at baohau approximately two weeks 
before in another General Military court, ihe jsrooecution admitted that the defense 
posed waa not anticipated or the witness r.ould have been present. According to 
Buie 12 (2) of the uules of procedure in Military Government courts and paragraph V 
of the Quids to procedure in Military Government courts hearsay evidence, including 
the statement of a witness not prod.iced, is admissible. However it is also stated 
that if the //sitter is Important and controverted "every effort should be made to 
obtain the presence of the witness, and adjournment may be ordered for that purpose", 
in the instant case where tho matter was controverted one where the evidence prof¬ 
fered concerned the intent and motive of the accused, the prosecution should have 
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requested on adjournment in order to obtain the witness. It la not ball*rad tint the 
•dodssion of tie statement was prejudicial error, for fron n reading of tha ovidenoa, 
exoluaiva of tha s«orn at tenant, it la olear beyond any doubt that tha accused 
wrongfully partioip t«d in tha killing* 

defense oounsol also rightly oontonda in the petition, though this 
contention wa* not mauo to tha oourt, that a proper foundation waa not laid before 
Gebert's atatoasnt was admitted. apparently .ergeunt ifr«d a, Lawrence, now a 
Lieutenant, acted au the interpreter no witnessed Gebert's signature. It would 
Lave been better practice if the ;jroeeoution h d eatabliohed the authenticity of the 
doouAunt through Lt* oawmnoe* 

12. FhUC^U<& « 


at various Lines curing the Interrogation of the prose out ion • e witnesses, 
Lite court interrupter and proceeded to ^ueetlon the Atneeaes (R 20-21). It ia 
better practice to permit oounael for the prosecution and defense to complete their 
examinations be loro tha oourt interrogates tie witness. 

The defense's motion lor a finding of not guilty at the aloes of the 
prosecution's case was properly denied* lheie wee, substantial evidence, wiiloh 
together with all reasonable inferences therefrom, fairly tended to establish every 
essential element of the offense charged. 

The court overruled the prosecution's objection to a question posed by 
the defense to tha accused concerning the whereabouts of two of the accused's 
children who were missing. The status of the acoueed'e ciiildrcn wee not relevant 
to the Issue. Mitigating or extenuating factors should be Introduced after the 
oourt has found the scot*ed guilty. ..a# Rule 10 (1) i of Kulea of Procedure in 
Military Government Courto end page 16 of Outline of frooedure for Trial of Certain 
rier criminals by General and Military Government Courts. 

Upon cross-examination of the accused, the prosecution attempt ad to 
interrogate tie accused with res poet to events which occurred a few days previous 
to the killing in order to prove intent. The ootrt sustained the defense's 
objection and stated that the accuse can refuse to answer any questions (n 78, 

79). An aeoused who voluntarily Ukee the a tend becomes subject to cross- 
examination like any other witness. His right against a elf-incrimination ia thsrsby 
waivad. Furthermore, where the aoeueed as in the instant case, testified in denial 
of tha offansa, tha cross-examination may cover the whole subject of his guilt. 

/ny fact relevant to the issue of his guilt is properly the eubjeet of aross- 
SAasdnation. >ee paragraph lkl lb; Manual for Gourta-Mmrtlal. 

13. oOriiomcT t 

The findings of guilty are sustained ty the evluenoe. There are no 
errors or irregularities affeoting the fairness and impartiality of the trial or 
which arc prejudicial to his substantial rights in proceedings such aa these. Two- 
thlrde of the members of the court concurred in the findings of the sentence. 

U. iig&s&t 

A general military oourt any impose any asntonco up to and including death. 
The offense of which tim aocueod io guilty ia equivalent to the offense of murder 
defined in /■ 92, for which death ana life laprl*ana<*it are the mandatory penalties. 

Under this stmd. rd, a death sentenoe in the instant case is appropriate. No basis 
for clemency appears. Upon approval of tie death sentenoe, it Is requisite that the 
case record be forwarded for confirmation to the Goaaandino General, United states 
Forces, European Theatre, (jraragraph 10, , dminiatration of military Goverrwaont In 
the ij. o, ono in Germany, directive to uoumanding Germrala Military uietrlots, 

July 1945 and paragraph $e, letter Headquarters U. ». Farces, uropean Theatre, 
aubjectj "Trlai of ar Grimes and hoisted Cease", 16 July 194$). 

13 . 

I recomnend that the findings and sentence be approved and Umt the oaee 
record be forwarded for confirmation. 
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• ACTiaK i 

A for* of aatian dssignod to tsrry tho Xdrsfsluf ifOMOiBiiilflM iilo 
sfftot, should thsjr asst with your r ? proYsl, is sutadlisd boro with. 


L Ia/oJLo P- 

CHAltLiS I. CHdSm, 4<yi> 
Colsnsl, J.A.Q.D., 
jWff JudfS AdvossU. 
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HEADQUARTERS 

THIRD UNITED STATES ARMY 
Office of the Judge Advocate 

' , / ' V APO 403 

Iai £ 7 q t j / si ; 18 ” aroh 1946 

SUBJSOT: Review of Proceedings of Intermediate Military Court in 

the Case of the United Staten versus Charlotte V. Battalo, 
et. al. (Case No. 12-1093). 

TO l Commanding General, Third United States Army, APO 403, 

U.S. Army. 

1. THE TRIAL : 

The accused, Charlotte V, Battalo, Erhardt Erdt, Mathias 
Schandl, Georg Gruendel, Josef Klotz, and Maria Heroic, were triod 
before an Intermediate Military Court at Dachau, Germany, on 31 
January 1946, on the following Charges and Particulars: 

CHARGE: Violation of the Laws of War. 

PAHTICUIARS: In that Charlotte V. Battalo, Erhardt Erdt, 

Mathias Sohandl, Georg Gruendol, Josef Klotz and Maria Hogelo, Gorman 
nationals. Aid,' on or near Mittenwald, Germany, wilfully, deliber¬ 
ately and wrongfully encourage, aid, abet, and participate in an 
assault npon unknown members of the United States Army who wore then 
unarmed, surrendered prisoners of war in the custody of the then 
Gorman Roloh, by hitting them with their hands and with various 
articles, the exact nature of which is unknown, on tlioir heads and 
bodios, and by kicking them on various parts of their bodies. 

2. FINDINGS AND SENTENCE : 

The accused were found guilty of the charge and of the 
particulars. The sentences of each accused were as follows: 

Battalo - 1 year in prison, commencing 27 May 19* *5, 

Erdt - 2 years in prison, commencing 31 January 1946. 

Schandl - 1 year in prison, commencing 12 May 194j. 

Gruendel- 2 years in prison, commencing 31 January 1946. 

Kioto - 2 years in prison, commencing 31 January 1946. 

Hegcie - 1 year ii prison, commencing 38 July 194fc, 

3. EVIDENCE FOR THE PROSECUTION : 

On or about 16 June 1944, a four-.motored American bomber 
crash laa-lod about tw„ kilometers distant from Mittcnwald, Germany 
(Pros Ex A, D, E;. Tho members of the crew, consisting of nine 
American officers and enlisted men, wore taken prisoners by uni¬ 
formed nenhors of the Gorman Armod Forces (Pros Ex a, D). Mhilo 
those Americans were in the custody of the said monitor o of the 
Goman Amy, a large crowd of civilians gathoreu abc tho prisoners 
(Pros 3 j: F). 

The accused, Josef Klot/s, hit one of the flyers with his fist on 
tho back of the neck so hard that tho flyer fainted (Pros Ex C, D). 
Klotz also kicked the flyer and later seized am thor one of thn 
Anerlc-ins and shouted that ho should be thrown into the river (Pros 
Ex I, J). He wap stcpoid in this design oy the Gorman soldiers 
(Pros Ex J). 
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Tho accused, Mathias Schandl, "beat one of the flyers with his 
fist (Pros Ex F). He beat one flyer until ho was bloody, and struck 
sovorol of the Americans with a pole or other instrument (Pros Ex C, 

G, H). Schandl also kicked one flyer, the latter not nutting up any 
resistance (Pros Ex ?, H, I). 

The accused, Maria Hegele, whose maiden name was Weiss, Jumped at 
ono of the flyers shouting hysterically and suit and hit him in tho 
faco (Pros Ex A, C) . She struck the American with her hands (Pros Ex 
3). 

Tho accused, Qoorg Gruendel, was the first in the crowd to strike 
tho flyers (Pros Ex D). Eirst he struck one of then with his fist but 
later ho used a board or a club which he hud torn fron a fence (Pros 
Ex D, E). 

The accused, Charlotte V. Battalo, beat the Americans who were 
marching at the end of the column (Pros Ex D). She also struck some 
of tho flyers in the face with her hand, hitting them "madly" (Pros 
Ex E). In her own sworn statement this accused admitted that, at 
tho timo, she was in groat wrath, when she saw the unharmed pilots 
come along chewing gum. She admitted using insulting language and 
that as far as she knew she was the first who physically mistreated 
tho flyors (Pros Ex X). 

Tho accused, Erhardt i!rdt, struck tho flyers with a bicycle 
nump until it was bent (Pros Ex E, I). Erdt beat the flyers along 
with the others (Pros Ex G). In his oretrlal affidavit, Erdt ad¬ 
mitted these accusations and stated that the punpi was bent from 180 
degrees to 150 degrees (Pros Ex J). 

While the accusod were raistroatinc tho Americans, the German 
soldiers did nothing to ston thorn (Pros Ex F). All the flyers woro 
afclo^to walk away from the scene after the beating (Pros Ex C). 

4, EVIDE?')TOR THE DEFENSE : 

Only or*, of tho Americans was singled out for general mis¬ 
treatment ..Jid h'j was the. only one to receive injuries (Def Ex A) . Ho 
received wound* or* hir. head and his face and was lat \ cared for by 
tho school doctj- (Del Ihc a). None of the other Ante rj cone roauirod 
medical care, th- fibers all leaving Mittenwald the next day (Dof 
Ex a). 

Tho accused Josef Xlotr elected to testify one. i .do the followin' 
unsworn etatomer. . at the time of the incident he hat been on fur¬ 
ious from the Wehrraecnt (P. 11, 12). There had been 300 to 1,000 
peop'Je in the c- <wd which gathered around the fivers, 80 to 85 per cent 
of whom Wove Worn n (K .2). an the confusion and turmoil, Xiotz boat 
the Americans, bat was stopped by a German soldier (R 14, 15). 

Tho accused, Erhujdb Erit, elected tc testify anil made the 
following unsWorr sta'xnent. He was butcher in the t wn of Mittonwald 
and on tho day jf tho : ..ane ..rash he went along to 1. ,k at the appar¬ 
atus of me plane (K 14, 17, ^8). Erdt admitted mis ., --atlng a flyer 
with the pump and staled thar it was possible that he struck two 
of the American; 'H ?0). Erdt heard a lot of ecoule yelling and 
threatening and \.-.s urged by many in the crowd to held beat tho 
flyers (R 19). ./dt 'ried t) push through the crowd #.nd some of 

them spit at him becauoc of Ills hesitation (R IS*). He does not 
remember hew ho happened to nick up the -vein oump but remembers 
that ho did use it on the flyers (R 19). 










Tho accused, Maria Hegelo, elected to testify and made the 
following unsworn statementt She.had boon bombed out of her homo in 
Augsburg (R 22, 23). She took her family to an air raid shelter 
thoro, but hod to loavo it because of tho danger of fumos, and thon 
sho cumo to Mittenwald (R 23). ' She saw tho plane making an omorgoncy 
landing on the’day of tho incident and .loinbd the crowd because of 
curiosity (R 24), Amid .the exoltament she Pushed her way through 
tho crowd and grabbed one. of tho flyers aPd- 1 shbved him with hor hand 
(R 24, 35),' Mrs, Hegele thoijght that tho piano had come from tho 
diroction of Augsburg but Was not sure about this (R 26, 27). ' None 
of the members of her family were.injured as a result of the Augsburg 
bombing (R 37). 

The accused, Charlotte V. Ballalo, elected to testify and made 
the following unsworn statement: She had been bombed out in Berlin 
on 23 November 1943 and had salvaged none of her belongings (R 28). 
Mrs. Battalo happened to bo on the road from Mittenwald to Schnitz 
at tho tine the piano crashed and she drove her bicycle over to it 
after it had landed (R 29). Aftor the crowd had gathered, amid tho 
- oxcitemont, sho slapped two of tho Amorioane with her open hand on 
tho loft side of the face, giving each of them two slapB (R 29). 
However, sho calmed down almost immediately and stooped aside (R 29, 
30). Mrs. Battalo admitted phe might have been*the first one to 
striko tho flyers (R 29), 

The accused, Georg Grusndsl, elected to testify and made the 
following unsworn statement: Gruendel had been dismissed from tho 
army beeauno of a nervous condition and recoived a pension ud to tho 
ond of 1945 (R 33), Ho went to Mittenwald on 18 Juno 1944, leaving 
Munich bocauso of the air raids (R 33, 34). At the time of the in¬ 
cident, ho soised a rot ton pieceof wood about one and o half meters 
in length which was lying on the rood and beat the flyers (R 34). 

Ho also slapped them with his hands and also kickod several of tho 
pilots in the seat (R 34 , 35). Gruendel threw dumps of earth at 
tho flyers about six or seven times (R 35). Gruendel claimed that 
ho was overly excited booauso of tho air raids in Munich (R 34). 

Tho accused, Mathias Schandl, elect 1 to testify and mode tho 
following unsworn statement: He. was a fa-/»ar and h *d served in tho 
last war (R 36) . Schandl had evacuees living it his home with him 
and had to faea about 50 to 60 a day (R ?6). Ho often soofce to 
thorn about the ’ arious bombings (R 36). On the day of the crash, 
tho pltme flow ever his house almost IOC meters away (R 36). In 
tho general oxoitemonl among the crowd that gathored around the 
fiyora, he hoard a soldier calling him to help with tho "shipment"; 
thore^on Schaaul seized an umbrella from a woman or 1 hit one of tho 
flyers over th*- shouxdors throe or four times (R 3C/. Ho also 
kickod and boav others amon* the prisoners only to tave them forward 
(R 37, 38). However, he mistreated only that on* fiver (R 39). 

Tho crowd mlstock the earphones on one of the flyert for a portablo 
radio on<! Sohancu asked tho American to t'uco thorn off, which he did 
(R 37). All through this, tho crowd ke^v yelling "boat thorn to 
dw.'.th", boat whem dovn*, and so on. (R 38). 

6. V/IPENCE TOR THE OCITg: 

Loon preliminary examination, tho accused other than 
Charlotte! V. Battalo, tost'.fied that thoy were Gorman nationals 
(R 2, 3, 4). Mrs. Battalo was a German who had married a Jugoslav 
(R ?> All. the avetxjed declared themselves Ho on civilians (R 3, 

3. 4). 
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In letter, *■■•n .ty .''heater Judge Advocate, War Crimes Branch, 








TJSFET, subject: "Caso of the United State® virtue Charlotte V. 

Buttalo, et. ul.dated 3 December 19*5, the present case was trans¬ 
mitted for reference to trial by an Intermediate Military Court. The * 
appointment of the Ihtnrmodiato Military Court and the proceedings 
thereof wore in compliance with the provisions of lot ter, Hendauartore 
USF0T, subjectl "Trial of War Crimes and Related Cases", dated 16 
July 19* 1 5, and pertinent military government directives and Instruc¬ 
tions. Thu accused were represented by a first Lieutenant who is a 
lawyor. A fair and impartial trial was had. an individual inter¬ 
preter who was sworn, was providod for the accused. Challenges for 
caus' woro permitted. 

. - \ 

7. JURISDICTION 8 

In letter, Headquarters USFET, subject: "Trial Cf V»ar Crimes 
and Rolutod Cases", dated 16 July 1945, it was stated that as a 
mattor of policy, cases involving offenses against the laws and 
usagos of war or the laws of the occupied t rritory or any part thoro- 
of, commonly Voiown as "War Crimes", committed prior to 9 May 1945, 
shall bo tried before specially appointed military government courts. 
Tho particulars alleged a violation of the laws and usages of war 
comnittod before 9 May 1945 by enemy nationals or persons working 
with enemy nationals against members of the United States Army Air 
Forces while an actual state of war existed. Accordingly, the 
court which was specially appointed to hear the present case had 
Jurisdiction over tho persons and subject matter. 

e. PROCEDURE: 

Although each accused In the present case pleaded "(jailty" 
to tho charge and particulars, the procedure outlined for such a 
case was not Btrictly followed. Although the court had the power 
to sentence tho accused on their Plea without further proceedings, 
it acted properly in receiving ovidenC' to establish a prima facie 
case in »rdor i" determine that tho plea was not inorovidont or 
unqualified, Tho prosecution clearly established such a prina 
facie case against each accused. 

In tho Instant case, after the prosecution had rested and tho 
court had satisfied itself that the accus'd understood the import 
of their pious :nd said pleas had been accepted, the defense should 
n'. t have boon permitted to offer evidence in cxtonuatl* n before tho 
announcement of c,ho findings. However, Where said evidence was 
admittoa jffevr.-. by tho defense for the purpose of extenuation, 
although it was ^ut of ordcu^, it can n^t or said to have prejudiced 
tho accused in any way. 

9. SUFFICIENCY : 

The findings of guilty are sustained by the evidence and 
there are no errors or irregularities ai’*» oting the fairness and irv- 
partlality of the trial or which are prejudicial to the substantial 
rights of the accused in proceedings eucn as these. Two-thirds of 
tho memb xe of the court concurred in the findings of the sentence. 

10. SENTENCE : 

An Intermediate Military Court may Impose aijy lawful 
sentence except death, or imprisonment in excess of ten years, or 
fine in excess of 3,500 Pounds of ?10,000. Under this standard tho 
sontonoes given in the Instant ease wo>ild be appropriate. 

P titions for r tI -w waro filed In thn case of each accused in 






which counsel contend substantially as follows} Each accused had 
already been in confinement for several months awaiting trial. Each 
accused possessed a good reputation in his community and willingly 
confessed and pleaded guilty to the Charge and Particulars, No 
serious injuries had been inflicted uoon any of the American flyers. 

In view of those claims, counsol asked for a reduction or remission 
of the sentences against each dof-ndent. It would s'em that tho 
assaults committed by Sohandl, Gruondel, Erdt and Klots were of about 
tho samo dogree with tho exception that alth’Ugh the throe former at 
ono timo or another wieldod a stick, an umbrella or a bicycle punp, 
some doubt was raised as to whether or not Sohandl had intentions of 
beating tho flyers or merely of pushing them forward in order to 
have then continue tho march. There was no doubt that Erdt in his 
uso of tho bicycle pump was particularly capable of inflicting in¬ 
juries with that weapon even though he was not substantially vicious. 
Both Gruondel and Klotz admitted that their intentions wore to boat 
tho Americans. Although tho court mifftt very well have believed tho 
samo of Schandl, it Would appear that the sentences as adjudged by 
tho court trying the facts should be permitted to stand. 

In tho case of Charlotte V. Battalo, the evidence, which was also 
supported by hor own admissions, proved that she wis one of tho crowd 
responsible for starting tho attack against the flyers and for using 
words that very woll might have incited others to further mistreat¬ 
ment of tho non. She may have boon activated by fear and excitomont 
as is claimed in hor petition, but there is no auostion that sho was 
motivated by the desire to injure the helpless prisoners, particularly 
tho little dark flyor who possessed Jewish features. It is felt that 
tho sontonco adjudgod night have been heavier ^ut that the court had 
already considered these details and hud shnwn mercy. The sontonco 
should thoroforo not bo disturbed. 

In tho case of Maria Hecele, however, although she admittod 
grabbing a flyer and shaking him, and gave in extenuation tho fact 
that hor homo had boon destroyed not long before and that she had 
suffered a severe shock of nerves because of it, nevertheless, it 

would appoar ther, hor only motivation was hor mental condition and 

not the deliberate Intention of committing severe injuries on tho 
prisonors bofora hor. It con not be said that tho accused Hogclo 
acted wilfully cv that anyone could possible have be-n injured duo 

to her activity, Sho made an open admission and the record of hor 

past'life is goo' 1 .. Sho is married and has a child and hor husband waB 
severely disable;, during the war. Mrs. Hegelo already had been under 
arrost fo< the ~»,.st sin and one half mbnths at tho tin-' sentenco was 
adjudged. In the case of Maria Hegole it would appear that hop con¬ 
finement ."sr tho period during which this trial was pending would bo 
adequate punishmont. 

11. RECOMME N DATIONS : 

I accordingly recommend that: 

a. Tho findings and sentence in the case of each accused 

be approved. 


b. Five and one half months of the confinement in prison 
imposed upon the accused Maria Hegelo bo remitted, and as thus modified, 
tho sontonco be duly executed. 

15. ACTION ; * 

Forms of action designed to carry the foregoing rocoranondrv- 
tions into offoct should thoy meet with your approval, are subnittod 
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herewith, 


/•/ Charles Z. Choever, 
CHARLES 3B. CH53V2R, 
Colonel, J.A.C.D., 
Staff Judge idvocato. 



















Legal Form No. 13 



MILITARY GOVERNMENT OOT.TRT 


ORDER ON REVIEW 


Order No. 2-A _ 

Whereas Charlotte V, Battalo, Brhardt Jrdt, Mathias 8chandl, 
Georg Gruondel, Josef Flots, and Marla Hegele were convicted of the 
offense of Violation of the Laws of War, In that they participated 
ih an assault on members of the United States Armed Forces, by tho 
Intermediate Military Court at Dachau, Germany, and sentenced tot 


Charlotte V. Battalo 
Erhardt Erdt 

Mathias 8chandl 
Georg Gruondel 

Josef Riots 

Marla Hegele 


- 1 year In prison, commencing May 27, 1945, 

- 2 yoars In prison, comm»?nclng Joiuary 31, 

1946, 

- 1 year in prison, commencing May 12, 1945, 

- 2 yoars In prison, commencing January 31, 

1946, 

- 2 years in prison, commencing Jinuary 31, 

j 1946, 

- 1 year in prison, commencing July 28, 1945, 


by Judgment dated tho 31 Jaiuary 1946. 

Whoroas tho cusc has now como bofore me by way of r-vleW and 
after due consideration and In exercise of the powers conferred upon 
mo, I hereby order: 

That the findings be upheld, except that five lad one-half months 
of tho oonfinonent on Maria Hegelo bo remitted and for sodolng this 
shall bo sufficient warrant. 

Dutod this 19th March 1946. 


/s/ L. K. Truscott, Jr. 

/t/ L. 7. TRU8C0TT, JR. 
lieutenant General, U. S. Army, 
Commanding 


A TRUE COPY 


/s/ Charles B, Dclbol 

o hato jis b. dbtbsl 
1st Lt. mac 






MAP-.UAKTma 
THIRD UHTTRD ‘iTAffJJ A-»'Y 

offlo* of th* Jod** Adroo*to 

Af’O 4ng 

18 vinli 1940 

SlUUirT, *vl*v of roo**d1mr# of Tnt*rwi1/1- unitary anrt In thr 

"roo of th* United tnt*# **r*u« "•harlot*# Y. Dattalo, mi. *1. 

TO i flon ondlnr * •'©•rid, T lrd Unltod Angr, Ar*C 403, n. 8. Anjr, 

1. r.' m*i» 

n»* couood, Theriot** Y. T*»t#le, Trl*rdt ^dt, »»ndl, 

floor/- oruoodol, o oof lClot#, and wl* Ma**lo, were triad Wor* an Tnt*r- 
nadlat* IlitAry T*urt *t Pa-hou, ’•nwny, on 31 .'wry 1948, on the 
fellow'm: "hr. tv** rnd lartleal r#t 

OMUVrt Ylol*'tion of th* I.*w* of *r. 

FA YTR LAHSI In that 0h* plo%to Y. hattnlo, Yrhnrdt *rdt, Wethta* 
'rh*»nAl t oo-* or andal, .Tooof Hot* and Mari* H**#l#, ^*rrwui national*, 
did, on or non* Mitt* w*ld, o*rnany, wilfully, dellbor’toly *nd wrongfully 
•noou r- e, aid, alet, and ra-tlelr^t* in on aoannlt u on 'jn^Tiovn Mmb-ra of 
tho nit*d t'lto" my who wore then unarmed, mirrmtdared prloonor* of war 
in tho nun tody of tv th«n orB/sa <#leh, by blttl** th»* with tbalr hand* 

* nd wlthrarlou* artleloo, th* arrant nature of which in unknown, on tholr 
h**d* nnd bodl»»•, nnd *y idokin- thorn on rartou# p*rt* of tholr hod***. 

2. BBUM A r -: JMattBM 

nxo neeunod wor* fownd -ul] ty of th* -ht.r o nnd of th* partloul ro. 
Tho ’ontoneo* of #n-th onttood worn no foliow*i 

Mattel© • 1 yonr In prloon, eon one in* 27 May 1940. 

•rdt • 2 your* *n prloon, oewonrln* 81 ’aimary 194*. 

•JehnnAl . 1 year In rrloon, -**-onflln,- 13 ‘'ey 1940. 

9rm»nd*l . 2 yom in t rl*on, non one In 81 *mv ry 1940. 

nc'» - 2 yo ro In rriaof-, oomonrln* Si ,’aminrjr 1940. 

Morale • 1 year In rrloon, onnwooe’iur 2fl Jnly 1940. 

8. w >'ID8>r "0? "Wt /■Yl '4’ Tip), | 

n or ' lent in Juno 1944, n 'ourwootorod ' aerie«.n honhor m«h 
lr.nd'd >t>ot t *> hllonotor dlat nt ♦‘ro* ^lttonwnld, "nnnry (Pro# > A, 
0,1. "ho no-ihor® of tho crow, eonolatlit? of nln* norl-. n of-'loom rnd 
»nll«|od non, —ro ♦ * on rloonora by unlfornod nomhora of tho ^naw nwd 
Toraoa ( ro# Or A, D). Vhllo tho«o Aa*r*« wore t r» th» noa'ody of tho act Id 
nowhor^ of tho i*r»>n my, • l»-*e rowd of olrlMano *-rrh^r*<i ahont tho 
rrlaonora (‘ roe ''r T ). 

"ho aoouaod, Yloto, Mt on# of th* flyora with h*a fiat on tho 

h oh of < ho nook ao hard th* th* flyor f >!ntad (Pro* n, 5). Hot.* al*o 
vinkwd th* flyor and lotar aoltod nnothar nr* of tho Anorlc' no and nhoutod 
th-t ha • heold b* *tTOwn Into th* rl**r 1/ro# > T, .i) . H* waa #tot>rod In 
thl# daalm ly th* #rn«n aoldlera (Pro* 

Th* a «UI*4, ' athla# nrhandl, b«<.t o»^ of ‘h* fly r« with hla fl t 
(Proa > F), H* h**t on- Tyar « til h* wa« Moody, ond *tr*v* #or»rfl of 
th* Anor’c • <th • '*1# nr other ln#*ru-*!n‘ ( ro# r n t fl, H). "«handl 
*l#o kioVod on* ny*r, th# l*«t*r not rotting on #ny r*#1 'an-o (Pro# > *, 


far Crimeo Triad 
Report No*31* 


?ha 'amatl, »«rl« Hogala, w!m« aaldon nan* wax Miu, .lunpod n« one 
af tto flyor" «he«ttag IfittHialljr and nil h* 4 hit hi a la tto ftoa ( r«o 
» A, C). <ha »trank tlw Aa^rloaa wit tor handn (Prao T ft), 

fha "enuo.'d, OMT( ormoadol, w*o tha firot la tto erowd to ■ rlka tto 
flyorr (!'»• T ), fftrat h* otrusk out of than with Mo flat tat i*tar 
ha waad a hoard or a alnh vhlah ha had tarn from a f«naa (praa Mr D, ). 

-tat fte Miaad, t'Mrlatta ▼. Battala, haat tho Aaarioaaa wha war# aamhtto 
at th- end of tho oolnan (Praa -» »). sha alia otmok aona af tha flyaro la 
tho faoo with hor hand, hit ftng than "aadljr" (Praa ft i0. Tn har am nan 
• tata»ont tMi naonaad adaittad that, at tha tftaa, aha n tn greM wrath, 
whan oto jr-w tha natomad rllata aona alone o hawtar ns. «h* ad lt*ad aaiag 
lnatdtln- 'laa&Vfi* and that ao f r *1 aha know aha va« tho ffvot wha 
phgraleallp Mntr«- tod tha flyaro (laaa T X) . 

Tha aemaad, Th rdt rdt, otmok tha flyorn with a Mnywla u r> until 
it wat tant (Praa T T. t). Tdt haat tha flyaro along with tha othara (Praa 
Hr O'- . Tn Mo nrotrial affidavit, Krdt ndaittad thoaa ao^iaat'ona and 
otatad that tha ptay wan boat from 18f> degmao ta 100 dag ra a o (Proa y j). 

Vt lla tha nontwad woro al treating tta Aaartoano, tha arm aoldlovn 
did no thing to atop than (Praa * *). All tha flyaro woro ahlo ta walk 
away fron tha o«ona aft ax tho toatlng Orta % C). 

4. vrrgrazfla 

nly ana af tha Anarlaano wa singled aat fhr gnaami alatro' taant 
and to ha only ana ta ranaira in.hurlaa (Oaf ttl), Ha rooaftrad waoaida 
on hi * toad /aid hlo faaa and wag l«tar • rad for V the oahaal dan tar (Oaf 
T A). Nona af tha athar Anarlonao ragn t ra d nadlaal earn, tha flyara all 
laarlng lttanwald tha aont day (tof to A). 

Ta noaaaad aaaf Data, alonted ta taotlfy aad nada tha fllltd^i 
au^nfn atatanaati At tha tint af tha laatdan* ha had ham an farlangh 
fron thr ohrmoht <» 11, 11). Thar# had Wan 100 ta 1,000 pmpla tn tlw 
arowd dtfoh -ottoral araaad tha flyara, ID ta 16 par a art af ttoa van 
woaan (X 19). In tho oanfnaftoa and tnraatl, Kioto hoot tho Anarfta no, hat 
w o ■ topped hy n nan ooldlor (1 14, 18). 

Tha no mood, Tha rdt Tdt, olwtod ta ta-tlfy and aado tho followin' 
naowoin otntafwati Ko wbo hntahar In tho town of Mtttoawald and aa tha 
day of tha plana amah to want along to look at tho apperatno af tha laaa 
(N Id, 17, 18). Tdt adalttad alotreatlag a fl/er with tho nag and otatad 
that it w a nooothla tkt ha otmok twa af tha Anarlnana (8 80 ), Tdt ho a rd 
a let of paapl* yelling and threatening and wao nrged hy aa^ la tha evawd 
ta toln rant tho flyaro (ft 18). ftrdt trlod w pnoh throw*h tto ovawd and 
aona of than aplt at Mn haoanaa af hlo tooltatlaa (X 13). 8a daao net 
ronan'or how to happened to plok nr tto Moynlo pww» tot reneafcor* tto t to 
did noa It on tha flyara (X 19). 

Tha aa mead, Marla Kogala, al«otad ta toa'lfy aad nnda tto following 
naawom otaiewanti *he tod toaa haahad ant af tor torn tn turn tore (ft 
if, 38) . tha took tor fhatly ta an air mid "heltor them, tot tod to 
leave It tocauna of ’to daagar of fhnaa, and then oha mm ta lt*mwald 
(ft S). ;h« saw the laaa naklng **n eae-roney landing an tto day af tto 

tasldwit -rd .loftnod tto orawd haoaa«a af onria ttr (ft -’4) . An'd tha 
ereltanant oha rnatod tor way throngh tha orawd aad gvnhtod oaa af tha 
flyara and hewed Mn with tor toad (X 34, 2d). To. Ho -ole tton*h‘ that 
tto plana had aona fran tha dl root la a af Angahnrg tot wna not onro atant 
thio (X 88, 37) . Mona af tto wanhare af tor f wlly worn ln.torad ao a rraolt 
af tha Angntaf* honMag u 87). 

Tha acooaod, Ohnrlatta ▼. Mule, olo-ted to t«atlfy and n da tto 

fallawin txnowem ^tatananti Tha had toon hantod <mt in torlla on 32 

yatan' or 1948 and tod aalvowrad nan# af tor balaaginga (* 3ft). ”rt. Hottalo 

to ponad ha on tto road fron Nlttanwald ta ■Vihnita «.t tha tlno tto l na 








oreehn’ ad 'he drovn her dloyol* ov«r to !» rfter It hod Innded (ft 1>>. 
After the orvX h fl r*thrr«d, amid tho ernltaent, *he ♦. « of »"« 

Anerln j .1th h'-r o ; an han" on tha loft «14a of tha face, divine eeoh of 
thorn two *lw>* (h 39). owaver, oho onl*Md down alaoet !■ edlately o** 
atorod ♦eld* (R 19, So). . at talc adaltta ahe rdrht horn b«m Mm 
firet one t* atrl o the flyer* (ft 39), 

"ho ! 'T'iHMd B oooikc oroa-idol, elented to testify md -vide the 'oilovine 
unawom <t tc «nt» nruendal >’Od been dlentevwd fro* tho »r~y heenuen of a 
nervo-m eo <Vt1on ■ nd received n renal on \* to tho end of 194ft (ft VS), 

Ho vent to *ttenv*ld or. 18 une 1 <44, leaving '. otoh W» *« of tha o r 
raid* (n ', 34-. At tho tl • of tha Incident, h. *1s*d a rotten rloeo 
of w d oh at ono » nd a half “ater* In lanffth which wng lyln* 'll Mm re d 
and ont 'he flyer* (ft '*41. Ho alee olenper tho* with 111* V'nd* end nleo 
ltlnknd oot .rr.l of the tlete In the i*et (? 34, 3ft) Onudal thrav ftlirve 
of earth n| tho fly err ohou« eiv or *«v*o tine* (ft ft). T*»n^*l ^lal ad 
that he woe overly erolted began** of the air raid* la nnleh (ft Ml. 

The nocueod, ’ athlaa *handl, alantad to taatlfy and «d* the fOllowing 
unewom tnt onti a wn* a former and had eerved In tho lnet vr (P 3ft), 
"•ohaadl hod evacuee* l!v«n* at hi* how* with hln and h-d to food about fin 
to *0 a day ( 30). Ha oft*n evoke to then «bent tha w.rleu* boublrwr* (WR). 

rn the la:' of tho craah, tha plane fl»w ev-r *1* houee el moat 100 a*t*r* 
avajr (1 3f). >n the general a* 4tmant rm on/? the crowd that 4 r>th*red round 
the flyer , ho herod a aold'er nalllnf hia to help dth the "ehlonent*) 
t her mu n chnndl «i*l? »d an umbrella fro* a wo nan and h't one of the 
flyer# over the ehoald ro three or foar tinee (H .HI), He aleo klokod and 
beet other* «cn® tha rlaonar* oaly to MT*e then fonard (ft 37, 3ft). 

ovevor, ha niwtreatwl anly that oaa flyer (ft 39). The o-owd at took the 
earphen -p o- rno of the fijrara fhr e portable radio -ad ck-ndl naked tho 
A**rl'p t to o the off, vhleh h* did (B 37), All ‘taron h tMe, Mv 
crowd opt yetlin* "heat the* to death", "be t then 'Iowa", and eo or. 

(ft W). 

0. -1 • '? "K v'OUHTl 

on rol' binary o* nl nation, the nnauaed other than hartetto 
▼ attalc, teotlflad that rhey •ore • '.•non natlorale (ft 2, 3, '*•). ipe, 
‘attnlo vre a f f «maa who had wrrlad a .tmoalnv (ft ft). All the r«o*aed 
deelnrod the naive* to be olvillane (B 3, 3, 4). 

e. > 

la letter, Jiopaty Theater h i* Adveoe'e, **r frleoe ftr*i»h, 

Ilftr*!'*, nubia tj ""inoe of the United tetae veraae 'lharlotte V, ftettnlo, 
at. al,," dr.tod 3 December 1 40, th* re eat aa* ■•ae tr nenltt d for 
mfere-w# to trial V an intermediate -tl’tarjr fOM»t, >o ar- olntnen* of 
tho Tat r odl »o lllte-y 'onrt nnd the ; rooerdlaro thereof v re ^ no^w 
pHtmn with tho rovielonn Of latter, H*rv4 */drier* '»' f rT, eubleti , " > rlnl 
of H r 'rl o« and delated aeeo", dated Ifi oljr .liHh, and nrttnent military 
ftovam ent dlroetlvaa and 1 ne true tier*. Tho mead ware r<a>ro*eatoA ly 
a vi rat Moutannnt who la a lawyer. A fair and 1* ar'lal trie! w a had. 

An Individual interpreter who -n* ever*, we* provided for the eoonead, 
fhaJlenrao for - u*o wore neriltted, 

?. mi J.'l 

In lett r, Head mart are »t%7**, aubje-ti *~r1al of mr -rlneo -nd 
ftMnt’ ''eor", doled If oly 1940, it waa etated th t no a mttar of nolloy, 
*«aaa *nvnlvlnr of "*««#* nralna* th* In /a and M*araa of wer or the lme* of 
t*** o r-.* tarr'tory or nny *rt f hereof, ooaronly nova aa * *»r f 'rlmea", 
no^dttod ^rlor to 9 ay 1 4.9, ahall he tried fee'or*- arenle ly eppo'ntnd 
-llltary ror-m-ont -onrt*. "he ;»rt1onl re a]l«wr*d a violation of *he 
lave ■>’ umuteo of M»r «o»nlt»ed lo'erv *» *n l'Hh hr enerv notional* or 
t *r«on orttlTwr <1th rrmry nation 1* n.-vlnot amnb-r* of tha *Mted r, tnteo 
Arey a *t or*?-* vhll« an 't»ml «t.nt# ef w*r evicted. •<« ordlnffly, tho 









court whloh wuo cpeolivlly rpointed to hear ♦hr resent cnee brut .iur‘cdlotion 

over the poraonc ■ nd subject natter. 

B. , aO m-duhe i 

Although a*ofc i« unrrt In the rre*«nt a*i« r.loaded "(lull ty" to the 
*h*r»o and rtloul re, the procedure outlined for such * okm wee not 
wtrlotly followed. Although tho court h*d tho povor to oenteneo the 
Me«N«d on thoir ploo without further roccodings, 1% sole* rropsrty In 
rscsiv'ng svldeme to establish a prime foie ease In order to determine 
that tho ploo who net lurovident. or unqualified. *he pro Mention clearly 
estaillnhed Kuoh n prion fool# oooo agaloot oooh Ao mond. 

In the lnntont eeee, after tho irevocation hod rooted nod tho court 
hod eatleffed itoolf that tho aoouaed uaderotood tho l^ort of their leas 
end told lore hod been eeeoi tod, tho defeuea should not hove hoop > emit tad 
to offer evidence In ertoim*tlon before tho aanounasnont of tho findings. 
However, where said evldoaoo wno admitted, offered by tho defence for tho 
rurpooo of estV nurtloa, although tt woo out of order. It can not bo r id 
to hare re 'udlood tho nonuoed In aiy way. 

9. Mme.lwu 

"he finding" of pull by are sustained by th evidence »nd there are 
no orroro or irregularities affecting th# felruoee and tumrtialftty of tho 
trial or whloh re projadlolal to tho eabetaatial rights of tho secured In 
nrsceedlrv:* «ueh no three. 'Vo-thirds of the uoubere of the oeurt concur r-d 
In tho findings of the eentenoe. 

10. 3 IfTB nz t 


An Utemedlate Military Oeurt nay l*>o*e any lawful sentence 
swept danth, or l*prloon<-«nt in ovum* of ton years, or fine In ovoeee 
of 2,600 peundo of 910,000. trader this standard the sonteneO” given In tho 

Inn tan* *aso would bo appropriate. 

; still one for revl*w wore filed lo tho case of o oh no mood In whloh 
counsel contend substantially as follows* Sceh eeoueod had already Vten 
in oonflrwraont ‘or several non the awaiting trial, meh co cured noeseseed 
o good re utntio in hi« oon unity and willingly confessed and pleaded 
guilty to the "hnrge and t artleularo. TTo serious 1n*urlce had been in¬ 
flict e>l t on any of th# Anorlnrn flyero. In view of theeo olalns, counool 
asbsd or u rodootlon or realmelon of the e«ntenco« against each defendant. 

It would sees) that Die assault* committed by “ohandl, "rusndel, vdt and 
Klota ere af » out tho sane do.yoo with tho moptlen that although tho 
throe former -t one tine or another wielded a «tlak, an unb.-olla or a Moycle 
puap, como doubt wno raised aa to whether or not .tohandl had 'ntentloaa of 
b satin* tho tTy***" «r oeroly of rushing thou forward in order to have then 
aontlnuo the arroh. Tiers wee no doubt that rrdt In his use of tho Morale 
u*p wee rti«nl rly a ope bio of Inflicting injuries with that women even 
though he woo not substantially riotous. both nruondol and rie’a nditted 
that tliolr Intentions were to eat the ‘urrlcnno. Although the oourt rrlght 
very well h*ve believed the o#uo of Sahendl, It would appear that tho 
sentsnre* no nd nd-ed by the oourt trying the foot# should be remitted to 
otand. 


T» t‘»o c- so of 'harlette f, ’*tt*lo, the evidence, whloh va- also 
rat ported by her owe *daiselors, roved that tho w e cue of tho crowd 
rso<o *lb’o for tar ting the ttaob -alast the flyer# and for molar wor « 
that very welt night have Incit'd others to further ut«treatment of the 
«*.#n. ho ay hove boon ►•otfvatod by 'car and e-etteusnt »• 1" elalned In 
her petition, >ut there Is no 'ue«tlen thot she w»o wotlsated by tho desire 
to Injure tho holrloee prisoners, particularly tho llttlo d-f%r flyer who 
roaaeewetf / with feature*. Tt la #lt that tho eentonoe ad fudged night 
have Von ho vler but thr t the oourt had /.lready ^onoldered these details 
and hnd "hewn rurey. he aentenoe should therefore not V disturbed. 

In tho caoo of Marla Hogelo, hew-vs r, although she knitted grabbing 









*V e 


a flynr 'tn< nhoJrtrvt him, and gnva la art afloatIon tho fkat that h*r her* hn* 
hw doetreyed not lone Won and that >ho had anfforod r> oavera "hook of 
norms boo tn# of It, nevortholoo , it wonl \ appear that W ••If netivatiou 
»*« hor nant«l eoalltion and not tha doll boro ta Intention of oovrdtting 
•mro ' nhirlee on tha rrtooner* Warn hor. It oan not bo ootd that tho 
anon od Hta-«la a tad wllfnlly or that aqjrona oeuld r-ooetKle boon 
Injured dun to hor nativity. ’ho -ada on opon ad.nla *Ion and tha r<'o«rd of 
hor pnet ltfo lo ©o d. he lo uar led ad hat a ahUd -nd her ImaVM woe 

■avoraly die led tartm tha war. Hra. ft# ala already had baan under 
•rraat for tho aat air »nd one half nootha at tha tine aontanoa waa 
ad oadjtod. *n the eaaa af 'aria Hagala It would or«peer that hor eonfl’vnenb 
for th. rio«t dur'tvc whlo'' thla trial *aa vending world ba adoftuata 
pnnlohnant. 

11. W*- 

I mflordlngly raoonaand that| 

a. Iw findfneo and onntanoa in tha aaaa of ao#h aonnoed bt 

approved. 

b. ■'lva and ona half nontha of tha oanflnarant In urlaon 
lattoaod u. on tho aerruaod "nrla Itornlo bo remitted, and no thaa nodifl ad, 
tha oontenoe b* duly ereeuted. 

ia. jpno 2 

ornn of notion do signed ta oarry tho fbragolng raeo^eoadrtiono 
Into off not «tx*nld they neat with your approval, urn aubnritted haorovlth. 


CltttiWi t. ’ft*-***, 
roiOMal, A. d. D. t 

•taff ud«e Advocate. 












HEADQUARTERS THIRD ARM! 

JUDGE ADVOCATE WAR CRIMES 
TRIAL SECTION 
APO 403 US ARMY 

11 April 1946 


THE UNITED STATES 
vs 

Erich Dietzschold 
Case No 12-2009 

Trial held at Uidwigsburg, Germany 
March 11, 1946 
Before a General iiilitary Government Court 

1. Summary of the Charges, Pleas and Findings: 

Erich Dietzschold, the accused German male, was charged with 
wrongfully committing an assault upon m unknown American airman, 
a prisoner of war of the German heich, by kicking him in tteneck. 

The time srd place of the offense was alleged to have been on or 
about 21 June 1944 at or near Kospa, Germany. The accused, vho was 
present in Court, pled not guilty to the Charge and Particular. 

At the conclusion of the trial tto Court announced a findxng of Not 
Guilty. 

2. Jurisdictional Matters: 

(a) .It is settled law that a national of one belligerent 
country may be tried and punished by the dily constituted tribunals 
of another belligerent country for violations of the International 
Laws of Lfnd Warfare. When such a national wrongfully commits an 
assault upon a person who has fallen into his hands as a prisoner of 
war, it is an offense falling within the scope of the rule stated. 

(b) This General Military Government Court was duly and legally 
appointed, ind the charge and particular against the accused were 
properly referred for trial, by the Commanding General, Seventh 
United States Army / Western Military District, Germany. The 
reference of the charge and particular to a General Court, instead 

of to an Intermediate Military Government Court, as directed by letter, 
Deputy Theater J. A.'s Office, WCB, USFET, 11 January 1946, file 
No. 000,5, subject Case of United States vs Erich Dietzschold, » 
(included in original copy of record of trial), would not appear to 
have any significance insofar as is concerned the matter of jurisdiction. 
The required number of Court members was present throughout the trial. 

The charge ;nd particular were served on the accused prior to trial. 

The Court was vested with full Jurisdiction to try the accused for 
the offense alleged. The Court had power to coquit the accused. 

3. Evidence Summary. 

(a) rrosecutlon -- On 21 June 1944 at about 1330, an 
unidentified American airman landed by parachute in the field now 








the village of Kospe, Germany (R 4, 9, 13)• A large crowd 

congregated about the airman, who raised his arms in token 

of surrender. Thereupon one Alfred Eisold fired one shot 

from a pistol at the American, wounding him in the right 

side of the neck, and causing him to fall to the ground, where 

he ley as dead. (R 4, 9, 13, 19). Shortly thereafter the 

accused was seen to kick the airman twice, "twice in the neck on 

the opposite side from the wound" as seen by one witness (R 15/. 

or "in the left side and in the left cheek" as seen by another (R 10- 

11). Vvehrmacht soldiers who then arrived at the scene dispersed tm 

crowd and hrd the airman remcved to a hospital in Eilenberg (R 15,17). 

(b) Defense — The following pertinent facts were developed 
by the initial interrogation of the accused by the Court (R 4, 6), 
the statement of the accused offered in evidence by the Prosecution 
(R 19-21, Exhibit D), and by the testimony of the accused while on 
the stand as the sole defense vitness (R 23-30)» At the time of 
the alleged offense, the accused was a wehrraacht soldier, holding the 
rank of Oberreiter or private first class, and was stationed on 
a state-owned horse breeding farm in Kospa (R 19). He bicycled 
to the field where the airman had landed, and there found the 
American lying on his back on the ground (R 4-5, 19, 25). Having 
heard from the bystanders, of whom there were some fifty or sixty, 
that Dietzschold had shot the airman, snd seeing the airman lying 
as though dead, he touched the airman twice with his foot in an 
effort to determine whether he still lived (R 4, 20, 25), The 
accused was of the opinion that the airman was dead right up until 
the time, a few minutes after touching him, that the airman moved 
on the ground (R 5, 20, 25 ). It was not until after touching him 
that the accused saw the bleeding wound on the neck of the airman 
(R 5). The accused stated that he considered it his duty as a 
soldier to determine whether the airman was dead or alive, in order 
to transport him to a proper place (R 25 ). «e stated it was his 
duty to assist in the capture of parachuted pilots, having received 
Wehrmacht orders to tliis effect (R 24). 

4. Discussion and Opinion: 

The trial was well and fairly conducted snd no errors of procedure 
or admissibility of evidence appear to the principles of justice. 

It would appear that the oourt based their decision on the pivotal 
question of fact brought before it, t#-wit* whether the accused, 
in pulling his foot to the neck of the American airman, did so with 
intent to assault or with intent merely to determine whether the 
airman was alive. One witness, whose affidavit was offered in 
evidenoe by the prosecution, was himself of the opinion that the airman 
was dead. 

5. Recommendations: 

It is recommended that the record of trial be approved and that 
the findings of the Court be affirmed. 

/s/ M. C, Setzekorn 
/t/ U, C. SETZEKOftN 
Captain, Infantry 
Reviewing Officer 

I CONCUR. 

/s/ Charles E, Cheever 
/t/ CH;JRLES E. CHEEVER 
Colonel, JAGD 
Staff Judge Advocate 


2 






















































headquarters third army 

OFFICE OF THE STAFF JUDGE ADVOCATE 
WAR CRIMES BRANCH 
APO. 403 US ARMY 


( 33 ) 


9 May 1946 

THE UNITED STATES 


vs 

KURT HARTUNG, a 
German national 


Case No: 13-1776 

REVIEW AND RECOMMENDATIONS OF STaFF JUDGE ADVOCATE 


1. TRIaL : 

The accused waB tried at Ludwlgsburg, Germany on 12 April 1946 
by an Intermediate Military Ooyernment Court appointed by Par. 4, 
Special Orders No. 86, Headquarters Third United States Army, (Wes¬ 
tern Military District), £»0 403, dated 4 April 1946. 


2. CHARGES. PLEAS. FINDINGS A>UP SENTENCE : 
Charges and Specifications 


Plea Finding 


Charge: Violation of the Laws of War 


Particulars: 


NG NG 

(On motion 
for finding 
of 

Not Guilty) 


In that Kurt Hartung, a German national, did, at or near 
Bucha, Germany, Cn or about 7 July 1944, wrongfully en¬ 
courage, aid, abet and participate in committing assaults 
upon five unknown members of the United States Army vho 
were then unarmed, surrendered prisoners of war in the 
custody of the then German Reich. 

Sentence: 

The Court at the conclusion of the Prosecution's case 
granted the motion of the Defense for a finding of Not Guilty, and 
acquitted the accused of the particular and the charge. (R-13) 

3. Data AS TO ACCUSED : 

KURT HARTUNG Is a male, German oitisen, civilian, 57 years 
of age, and a resident of Kahl Wlnkel. Accused is a grocerman by 
occupation and at the time of the commission of the incident wasa 
member of the Seourlty Police. 









4. EVIDENCE ; 


Tot the Prosecution: The Prosecution called no witnesses. The 
prosecution Introduced three exhibits which consisted of written stato- 
raonts from two Polish displaced persons, sworn to before an American 
Military Government officer and a statement made by accused out of 
Court. Iho substance of’ the Polish statements is as follows: Thoy 
wore standing approximately eight meters from the soone when Hartung 
boat an unarmed soldier by hitting him with his fist and rifle which 
caused the American soldier to fall to the ground. After he had fallen 
to the ground, the accused kicked him after he had regained his feet 
and again struck him with his rifle. Accused took the uniform of the 
American Just referred to and also the uniforms of four other American 
soldiers. After the beating, accused and one Otto Uniwls removed the 
shoes from the victims and forced them to walk barefooted to Bod Bibra. 
(R-6, 7) The substance of the statement of accused is as follows: Dur¬ 
ing the summer of 1944 a parachutist landed in a tree and was wounded 
at Bucha, Kreis Eckartsberga. "My brother***ran to a nearby vlllago to 
get a horse cart" to remove the pilot. As we were removing the pilot 
in the horse cart an automobile containing Borne Gestapo members approached 
and reprimanded us for the kind treatment we were giving him. A socond 
parachutist who had in the meantime been picked vp by the.Landwacht 
"Noticed my excitement, took a very threatening attitude against mo, and 
spit in my faee***since I was angry now I took my rifle and pushed it 
several times against his body," (H-ll) The balance of the incoherent 
statement refers to the kind treatment that accused had given American 
pilots on other occasions and also the disposition of the personal cffocts 
of the two pilots above-mentioned, 

5. JURISDICTION AND PROCEEDINGS ; 

a. The Intermediate Military Government Court which heard this case 
was pwperly constituted and had Jurisdiction over the subject matter and 
of the accused. (Par. 7, Field Manual 27-10, Rules of Land Warfare; 
letter, Headquarters, United States Forces, European Theater, dated July 
16, 1945, Afl 000. &-2, subject: "Trial of War Orimes and Related Cases.") 
It is well recognised that the offense in the instant case, an assault by 
a German civilian of a member of the United States Armed forces who wan 
then a surrendered prisoner of war, is a violation of the laws of war and 
properly triable by a Military Commission having custody of the accused, 

b. In letter Deputy Theater, Judge Advocate Office, WaP Crimes 
Branch, United States Forces, European Theater, undated, (Outstamp 7 
March 1946), AG 000.5, subject: "Case of United States vs. Kurt Hartung, 
trial by an Intermediate Military Government Court was directed. The 
charge and particular against this accused was preferred by H. F. Brosoe, 
Colonel, CMP and referred to trial by C. R. Bard, Colonel, JAOD. The 
charge sheet fails to disclose service of charge prior to trial but ser¬ 
vice was made on accused. (R-2) Six members of the Court panel were pre¬ 
sent throughout the trial. The accused was represented by an American 
officer, an attorney, who announced he was ready for trial. Challenge 
for cause was permitted. Accused was advised of his rights to German 
defense counsel but waived it. 

6. DISCUSSION ; 

a. The total proof adduced by the Prosecution consisted of three 
exhibits, to wit: The sworn statements of two Polish witnesses and 
statement of accused. Each of these statements was vague and general 
and* they were taken on or about 25 May 1945 by an American officer as¬ 
signed to a Military Government detachment. An examination of these 
statements indicates that each witness was requested to. write out on. a 
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sheet of paper what he knew regarding the alleged Incident and was then 
sworn "by tho Military Government officer. The statements of the Polish 
witnesses were vague and general. Letter, Deputy Theater Judge Advocato 
Office, War Crimes Branch, United States Forces, European Theater, dated 
6 October 1945 AG 000.5, subject} "Admissibility of Reports and Inves¬ 
tigation for Trial of suspected War Criminals" provides* "In nany In¬ 
stances it will not be possible to obtain the presence at the trial of 
the suspected war criminal or witnesses who had previously given perti¬ 
nent testimony to the officer investigating tho alleged war crime. It 
is tho position of this office that such testimony whether in narrative 
statement or question and answer form may be introduced in evidence 
without further authentication if it was procured by an officer offi¬ 
cially appointed to Investigate war crimes." (underscoring added) None 
of the statements introduced into evidence waB procured by an officer 
officially appointed to investigate war crimes. The minimum requirements 
for the introduction of written statements were not complied with in the 
instant case. It is believed that the Court erred in the admission of 
tho statements of these two Polish witnesses. The reviewer appreciates 
that tho test for the admissibility of evidence before a Military Com¬ 
mission is whether tho evidence haB "probative value" to a reasonable 
man. Such a test of admissibility is admittedly vague and subjective. 

The Court in the instant case apparently believed that these statements 
had some probative value and therefore admitted them, however, it Is the 
belief of the reviewer that even under this liberal rule of admissibility 
such a statement can have no value to reasonable men considering the cir¬ 
cumstances, its source, and an appreciation of the feeling of Polish dis¬ 
placed persons at the time these statements were taken. However, since 
the Court did admit them, how much weight, if any, should be given to 
them was, of course, a matter for the determination of the Commission. 
After admitting the statements they determined they should be given no 
weight at all. It is not believed that the Court acted arbitrarily or 
abused its discretion in its finding on the motion in this regard, 

b. In reference to the statement or confession of accused, there is 
considerable doubt whether the incident referred to therein was the one 
and same incident for which he was being tried. Apparently the Court 
believed the confession contained no evidence bearing on the offense for 
which ho was being tried and it is the belief of the reviewer that tho 
Court did not act arbitrarily or abuse its discretion In its determina¬ 
tion. Some interesting questions of law present themselves by tho in¬ 
troduction of this particular confession, but in view of the Court’s 
ruling on the motion they are considered academic and will not bo dis¬ 
cussed in this review. 


/s/ M. C. Setsekorn 
K. C. SETZEKORN 
Capt. Inf. 

Chief of Trial Section 

I CONCUR. 


/s/ Charles E. Cheever 
CHARLES E. CHEEVER 
Colonel, JAGD 

Staff Judge Advocate 
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War Crimea Trial Report No. 33. 

HEADQUARTERS THIRD AHUT 
OFFICE OF THE STAFF JUDOE ADVOCATE 
WAR CRIMES BRANCH 
APO 403 US ARWT 


9 May 1946 




RBfin AND RBCGUlfHfDATIONS OF STAFF JUDOE ADVOCATE 


1. TRIAL ? 

The accused waa tried at Ludwigsburg, Germany on 12 April 1946 
by an Intermediate Military Government Court appointed by Par. 4* 

Special Orders No. ft6, Headquarters Third United States Amy, (Wes¬ 
tern Military District), APO 403, dated 4 April 1946. 

2. fllttgMa -E atta n .mqiAND-SgTgCEl 

Charges and Specifications Plea Finding 

NO NO 
(On notion 
for finding 
of 

Not Guilty) 


In that Kurt hartung, a German national, did, at or near Bucha, 
Germany, on or about 7 July 1944, wrongfully encourage, aid, 
abet and participate in cosnitting asaaulta upon fire unknown 
members of ths United States Army who ears then unamed, sur¬ 
rendered prisoners of ear In the custody of ths thsn German 
Reich. 

Sentence: 

The Court at the conclusion of ths Prossoutlon's case granted 
the motion of the Defense for s finding of Not Guilty, and acquitted the 
accused of the particular and ths charge. (R —133 

\ 3. DATA AS TC ACCUSED : 

KURT HARTOHG is a male, Oemen citizen, civilian, 57 years of 
sgs, end a resident of Kahl *lnkel. Accused is a grooerman by occupa¬ 
tion and at the time of the commission of the incident was a member of 
the Security Police. 


Charge: Violation of tho lawa of Kar 


Particulars: 


THE UNITED STATES 

▼a 

KURT HARTUNO, • 
German national 


L 










4. gipacii 

For the iroaecutlon: The Froaeoution called no witnesses. The 
prosecution introduced thro* exhibits which consisted of written »Ut«- 
r.enta fro® two r oil eh displaced persona, sworn to bafora an American 
unitary Government officar and a statement Mda by aoouaad out of 
Court. Tha aubatanca of tha Polish atatamant a la aa follow t Thay 
wara standing approximately night meters from tha acana whan Hartung 
beat an unarmed aoldlar by hitting hi® with hla flat and rifla which 
cauaad tha American aoldiar to fall to tha ground. After ha had fallan 
to tha ground, tha accuaad Kicked hi® after ha had regained hie feat 
and again struck hi® with hla rifle. Aceuaed took tha unlfomi of tha 
American Juat referred to and aleo tha uniforme of four other Aaarlcan 
soldiere. After the beating, nccuaed and one Otto Uniwia ramoved tha 
ahoee fro® tha vlctima and forced them to walk barefooted to Had Blbra. 
(R-6,7) The aubatanca of tha atatamant of aoouaad la aa fbllowat Dur¬ 
ing tha aummor of 1944 a parachutiat landed in a tree and waa wounded 
at 3ucha, Kreia ickarteberga. M My brother***!^ to a nearby Tillage to 
gat a horae cart" to remove tha pilot. Aa wa ware raawving tha pilot 
in tha horae cart an automobile containing aoma Gestapo me®bare approached 
and reprimanded ua for the kind treatment wa ware giving hi®. A eeeond 
parachutiat who had in the meantime bean picked up by the Landaacht 
"Noticed rry excitement, took a vary threatening attitude againot na, and 
aplt in ray face***since I waa angry now I took ay rifle and puahad it 
several times agalnat hla body." (R-ll) The balance of the incoherent 
s tat an ant rafara to tha kind treatment that accuaad had given American 
pilots on other occaalona and also tha dlapocltlcn of tha paraonml affaata 
of tha two pilots above-mentioned. 

5. JURTSDTCTICF AXE FRC-CEEDIWOS i 

a. The Intermediate unitary Government Court which heard thla case 
was properly constituted and had Jurisdiction over tha aubjaot natter and 
of tha accuaad. (Far. 7, Field Manual 27-10, Hulaa of Land *erfarej 
latter. Headquarters, United State* Forces, European Theater, dated July 
16, 1945, AO 000.5-2, subject: "Trial of 'ar Crimes and Related Caaaa.-) 
It la wall recognized that tha offense In the Instant ease, an asaault by 
a Yerevan civilian of a member of tha United States Anaed Forces who waa 
then a aurrenderad prisoner of war, ia a violation of tho laws of war and 
properly triable by a Military Commission having custody of tha aoeusad. 

b. In letter Deputy Theater, Judge Advocate Office, *ar Crimea 
Branch, United Hate* Forces, European Theater, undated, (Outatamp 7 
Parch 1946), AO 000.5, subjects "Caaa of United States va. Kurt Hartung, 
trial by an Intermediate Military Government Court waa directed. Tha 
charge and particular against this secured waa preferred by H. F. Braces, 
Colonel, Cl! p and referred to trial by C. R. Bard, Colonel, JAOD. Tha 
charge sheet falls to disclose service of charge prior to trial but ser¬ 
vice was made on accuaad. (H-2) Six members of tha Court panel were pre¬ 
sent throughout the trial. The accused waa represented by an American 
officer, an attorney, who announced he was ready for trial. Challenge 
for cause waa permitted. Accused waa advised of hla rights to Daman de¬ 
fense ecunral but waived it. 

6. DISCUSSICN t 

a. The total proof adduced hy the Prosecution consisted of three 
exhibits, to wit: The swern statement* of two Polish witnesses and 
statement of accused. tech of these stateeents was vague and general 
end thay were taken on or about 25 Kay 1945 by an American officer as¬ 
signed to a Military "cvernnent detachment. An examination of these 
statements indicate* that! each altness waa requeeted to write out on a 
sheet of paper what he knee regarding the alleged incident and was then 






snorn by the Military Ocvernment officer. The statements of the Polish 
witnesses wore vague and general. Letter, Deputy Theater Judge Advocate 
Office, ,f ar Crimea Drench, United States Forces, European Theater, dated 
6 October 1945 AO 000.5, subject* "Admissibility of Reports and Inves¬ 
tigation for Trial of suspected War Criminals" provides: "In many in¬ 
stances it will not be possible to obtain the presence at the trial of 
the suspected war criminal or witnesses who had previously given perti¬ 
nent testimony to the offloer Investigating the alleged war crime. It 
le the poaitlon of this offloe that such testimony whether in narrative 
ptatement or question and answer form may be introduced in evidence 
without further authentication it was procured by an officer offi¬ 
cially appointed to investigate war Crimea." (undereeoring added) None 
of the statements Introduced into evidence wae procured by an officer 
officially appointed to investigate war orimee. The minimum requirements 
for the introduction of written statements were not complied with in the 
instant case. It la believed that the Court erred in the admission of 
the statements of these two Polish witnesses. The reviewer appreciates 
that the teat for the admissibility of evidence before 4 Military Com- 
nleslon is whether the evidence has "probative value" to a reasonable 
man. Such a test of admissibility is admittedly vague and subjective. 

The Court in the instant caee apparently believed that these statements 
had sane probative value and therefore admitted than, however. It is the 
belief of the reviewer that even under this liberal rule of adnisalbility 
such a statement can have no value to reasonable men considering the cir¬ 
cumstances, Its source, and an appreciation of tha feeling of Polish dis¬ 
placed persons at the time these statements were taken. However, since 
the Court did admit them, how much weight, if any, should ba given to thM 
wae, of course, a matter for the determination of the Commission. After 
admitting the statements they determined they should be given no weight 
at all. It la not believed that the Court aeted arbitrarily or abused 
it* discretion in ite finding on the motion in this regard. 

b. In reference to the statement or confession of accused, there la 
considerable doubt whether the incident referred to therein wae the one 
And same Incident for which he was being tried. Apparently the Court 
believed the oonfeealon contained no evidence bearing on the offense for 
which he wae being tried and it is the belief of the reviewer that the 
Court did not act arbitrarily or abuse ite discretion in its dstermlna- 
tlon. Some interesting questions of law present theaiselves by the in¬ 
troduction of this particular confession, but in view of the Court's 
ruling on the motion they are considered academic and will not be dis¬ 
cussed in this review. 


Capt. Inf. 

Chief of T risl lection. 


] CONCUR. 

CHARLES E. CHLEVEL 
Colonel, JAGD 
Staff Judge Advoeste 
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HEADQUARTERS third army 

OFFICE OF THU STAFF JTTDGE ADVOCATE 


W*R CRIMES BRANCH 

APO 408 US ARMY 



THE UNITED STAPES 



Wilhelm Foerster, a 
German National 

Case Vo. 12-932 

H5VIEW aFD recow'endations of staff judge advocate 
1. TRIALt 

AccubeCL, i German, civilian, wae tried on 19 .april, 1946, 
at Ludwigsburg, Germany, before an Intermediate Military 
Governme:.u Court appointed by par. 4, Snecial Orders 86, 
Headouar .-trs Third U. S. Army, dated 4 april, 1946. 

J>. CHARGES. VLFaS. FINDINGS a > t D SENTENCE : 


Charges and particulars 

Plea 

Finding 

Charge Ones Violation of the Laws of War 

NG 

NG 

Particulars of Charge One: 

FG 

NG 


In that Wilhelm Foerster, a German national, did, at 
Hornburg, Germany, in or about September, 1944 f wilfully, 
deliberately and wrongfully attempt to kill an unknown member 
of the United States army, who was then an unarmed, surrendered 
prisoner of war in the.custody of the then German Reich by 
shooting at him with a rifle. 

Charge Two: Violation of the Laws of War FG G 

..Particulars of Charge Two*. ’ NG G 

In that Wilhelm Foerster, a German national, did, aC 
Hornburg, Germany, in or about September, 1944 1 wrongfully 
commit an assault upon an unknown member of the United States 
army, who was then an unarmed, surrendered prisoner of the then 
German Reich by hitting him on the heed with the butt of a rifle. 

Sentence,* 

The court In closed session, at. least two-thirds of the 
members present at the time the vote was taken concurring therein, 
n-intended the accused to imprisonment for a term of two (2) years 
commencing January 23,. j.946-. 
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3. JURISDICTIONAL MaT TEF3; 

a It 1b settled law that civilian nationals of one bellig¬ 
erent nation may be tried and punished before the duly constituted 
tribunals of another belligerent nation for violations of Inter¬ 
national law governing land warfare. When a civilian wrongfully 
commits an assault and battery upon a person who has fallen ihto 
his hands as a prisoner of war it Is an offense falling within 
this rule. (par. 348, IV 27-10) 

b. The Intermediate Military Government Court which tried 
this case was duly and legally appointed by the Commanding General 
of the Third United States Army, by par. 4, Special Orders fid, 
Headquarters Tnird U.S. Army, dated 4 April, 1946, ‘’’hese ub*rg 3 B 
.were first referred to a Military Government Court Pointed oy 
the Commanding General of the 7th U.5. Army and the present court 
was appointed to take the place of the 7th Army Court by reason 
of the deactivation of the 7th U.S. Army. The charges were pre¬ 
ferred by Howard F. Bresee, Col., CMP, and inferred to trial by 
C. R. Bard, Col., JAGD. The charges were served on the accused 
on April 16. 1946. Accused was properly represented by counsel 
and announced ready for trial. (R B) The Jurisdictional number 
of three members of the court panel were present throughout the 
trial. This court was vested with full power and authority to 
try the .ccaved for the offense alleged. The sentence v;as legally 
within tor p war of the court to impose, (art. Ill, MGo 2) 

4. EVIDENCE : 

a. For the Prosecution: In September, 1944, an American flier 
landed by parachute near the water works of Hornburg, Germany. (R 6, 
7, 10, 11, 12 & 13) The accused, Wilhelm BoerBter, was standing 
next to his house and saw xhe American filer land in a beet field 
some 200 meters away. (R 16 & 16) The accused picked up a rifle 
which was lying near the house and proceeded to run toward the 
place where he had seen the flier land. (R 16, 17) The filer got 
up from the place where he had landed and started diagonally across 
the fic-id. recused caught up with him at the edge of the forest. 

(R 18) As the accused approached the flier he asked the filer 
'•Are you an -merican?" to which the flier replied ''fes". (R 19) 
Accused then proceeded to hit the flier in the face with the butt 
of his rifle. The flier reeled back and accused obs-TVe.d that his 
faco was coveted with blood. (R 13, 19) A Mr. Rudolph Rabe who 
had also seen the filar parachute to the ground came to the Placo 
where the accused and the flier were standing. As Rabe uouroachod 
he saw tho accused striking the flier with the butt of his rifoe, 
whereupon Race Quickened his step and shouted: "Wilhelm, out thu. : ; 
out!" (R 7) Two Polish displaced persons, a man and a woman who 
had been working In the field nearby, also saw the flier parachute 
to the ground *nd obserbed the accused running towards him. 4rilo 
these people were watching they saw the aocused strike the flier 
with the butt of his rifle and observed that the flier was bleeding 
as a result of the blow (R 10, 11) Accused then told the flior to 
como with him and proceeded down the Lill to the highway. A German 
soldier appeared and accused turned the flier over to the custody 
of the soldier. (R 20) 
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b. Tor the Accused: Accused admits seeing the flier.parachute 
to tho ground and stutes that he ran to the place where he saw the 
fliorhit the ground. Ho then proceeded to pursue the flier across 
tho field to the edge of the forest, where he overtook him. as ho 
aporoachod the flier the latter nut his hands in front of him. The 
acousod took the rifle butt and proceeded to prod the flier along. 

(R 18, 19) Accused denies striking the flier in the face with his 
rifle butt. (R 19) He did notloe that the flier was bleeding from 
a tear in the skin on the right oheek. (R 30) He admits making 
statements to a Polish man by the name of J. Slkorekl, but his 
statements were made in order to get out of prison, (R P.2) Accused 
admitted on orosa-examination that the flier was unarmed. (K 26) 

5. DI SCUSSI ON. 

a. All of the elements of proof necessary to establish 
accused guilty of the offense of which he was found guilty were 
adduced into evidenoe. It was established that near Hornourg, 

Germany, in September, 1944, aooused, a German national, committed 
an assault upon an unknown member of the i T . S. Army who was then 

an unarmed, surrendered prisoner of the then German Reich, by 
hitting him in the head with the butt of a rifle, (R 2, 7, 10, 11, 

13, 19) The identity of the victim as an American flier who was 
then an unarmed prisoner of the Third Reich was properly established. 
(R 19, 20, 36) 

b. There is a slight variance between the evidenoe and the 
particulars as contained in the charge sheet. The particulars state 
that tho victim was an unarmed prisoner of the then German Reich. 

Tho evldonce showsthat the victim was actually being apprehended 

as a prisoner of war and that the assault herein vas committed while 
ho was in the process of being taken into custody. The allegations 
in the charge and particulars in War Crimes Cases need not be stated 
with the same precision as is necessary in the case of a common 
law indictment■ So long as the variance dops not exceed that standard 
which can be reasonably.imposed under the circumstances it cannot 
be said that the variance Is one which prejudices the rights of the 
accuBoa„ (in to Yamasheta, U S Sunreme Court, case Nos 61, miso. and 
672). 

o. Prosecution's Case rests entirely on statements of witnesses 
which were contained in the file which was forwarded to this Trial 
Section when the case was sent from the office of the Deputy 
Thoater ,;'udge Advocate, War Crimes Branch, for trial. (R 4, 5, 7) 

Some of these statements were not pro oerly signed and authenticated. 
Thero is nothing in the file which indicates that the person who 
took suoh statements was duly authorized to take such statements. 

These statements do not, comoly With the recuirements as set out In 
the letter cf the Deputy Theater Judge Advocate, dated 6 October, 

1945, which provides that statements given to an officer lnvesvig- 
ating an allogwd war crime should be admitted into evidence where 
such are properly authenticated by an officer who was actually 
appointed to Investigate the particular war crime. However, undor 
the provisions of Rule 12, Rules of Procedure Applicable In 
Military Government Courts, the court oould admit Buoh statements 
without proper authenticity so long as the court believed that 
such statements had some value as proof. Inasmuch as the state¬ 
ments are so strongly corroborated by the admissions made by tho 
accused himself as a witness It oannot be said that the court 
abused Its discretion In admitting such statements into evidenco 
ovor tho objection of the defense counsel. 
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d. after x careful consider itlon of all the evidence presented, 
it anpoare to ihiB reviewer that this case resolved itBolf into a 
Question of fact. The court could have accented the contention of 
tho prosecution that the accused hit the flier in th c face with the 
butt of his rifle or, on the other hand, could have accented tho 
contention of the accused that he merely used the butt of his i-iflo 
to urou the flier along. The court chose the former contention. In 
all cavea of ciestion of fact the findings of the court should bo 
upheld uxlosn the record clearly discloses that there was no ovidoncr 
odducod before the court from which such findings could be made. 

Such is not the care r.reronuod here. 

o. Tho esnteu*o hummed by the court was within its authority 
to irauose. (ar; III, K-30 V.) The evidence indicat that the accused 
adminintoT-ed this assault and battery uoun his vie with the butt 
of a rifle, using sufficient fr.i’ce in delivering t..„ olov to cause 
the victim to bleed from the face as a result of the blow. In 
view of all the circuuetarces the court could hav ironeily con¬ 
sidered the assault committed herein eooiva'.Fnr, to an assault with 
the inoent to do great bodily injury "ith a dangerous woaoon. (par. 
3':ibc. i Oy 1928) Considering the tabic of naxir-vm Punishments, as 

ni'u cot ir tht Manual for Court a Martial as guid^. the jentencc 
i«rooe3c oy tho court was adeauate to punish the accused lor tho 
crime of which the court found him guilty. 

t. if careful examination and cons.dcration of v.ho entire 
record, no o'-ors or irregularities have be^n found which prejudice 
the rights of the accused herein. 

S. DA TA aS .» jnCOSRD r 

accused a a 3 years old; a German civilian; married, with a 
giown son, a his last residence was at Hornburg, Germany. (R 2, 

14) Accused ‘m a .junervisor of the V/ater ’forks of Hornburg, 

Germar ano ,• ' lived in the plant for eleven years. (H 15) Ho 
has b vm a 11 <*r of ;he FSDAP since 1.932. Fe was one of the 

oldest ftoil*. . ator- in tho Faei Party in Hornburg. He became 
Zellen.citer (tne next to ’he lowest official in the party; he 
had foui or five block leud^re under him) in the Party in 1934 and 
hold this position until ..'14 (R 13) Ho was first nut in custody 
by the Polish people vho .ok over the town end war. released after 
throe or four days. He war later taken into custodv on 23 January 
•946, ard held for 4 tial. 'R 23} 

•». P ^JTIOF TOR VU.' IL 


21 0 petition for review was filed on beh .if of tho accused. 

8 • C/JjMKFC// ' 

do Datition for clemency was filud in behalf of the uccva • 
herein, 

9. RiGOyVWijJlOH; 

it is recommended that, the findingE and cent -nce of the court 
aporevod oud tho sentence duly executed. The o v opor order for 
carrying out this recommendation has b->en appended for che signa- 
,.uri; of the r vising authority. 

/s/ M. C. Setiekorn 
H. G. SiSTZffiTORF 
Cart. Ini 

Ohief of Trial Section 
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d. Aftpr a careful consideration of all thp evidence rrosontod, 
it appears to ihis reviewer that this case resolved itself into a 
ouoation of fact. The court could have accepted the contention of 
the prosecution that the accused hit the flier in the face with tho 
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adducod before the coxirt from which such findings could be mode. 
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of a rifle, using sufficient force in delivering t.... olov to cause 
the victim to bleed from the face as a result of the blow. In 
view of all the cireuuetarces the court could hov ironeily con¬ 
sidered the assault committed herein f ouiva/.e nr. to an assault with 
the injont to do great bodily injury •it!) a aangprous wouoin. (par. 

3 VZr 1928/ Considering the tablu of no.ii um Punishments, as 
arc cot in tb.<- Manual for Courts Martial is guido. the sentence 
oy tho cou't was adeauate to punx eh the accused u' tho 
crime of which the court found him guilty. 

f, .if'nv. careful examination and consideration of tha entire 
record, no yrvors or irregularities have be<.n found which prejudice 
the rights of she accused herein. 

S. DA TA oS a tncus isfl: 

Accusejd t, -*3 years old; a German civilian; married, with a 
giown son, a hie last residence was at Hornburg, Germany. (R 2, 

14) Accused ■ a .wnervisor of the V/ater Works of Hornburg, 

German^ ano . •. lived i*i the plant for eleven years. (R 15) Ho 
has b j n a ii ' >*r of tho f TSDAP since 1932. He was one of the 
oldor.t. -ator- in tho Haul Party in Hornburg. He became 

Zelleu.citer (tne next to ’he lowest official in the party; he 
had foul or iiv® block leaders under him) iu the Party in 1934 and 
held this position until .r-4 (R 13) Ho was first put in custody 
by the Polish People vho •..•ok over the town and war released after 
throe or four days. He *i,s later taken into custody on 23 January 
1 946, ard held for 4 ilal. R 23; 

n . 9 v i J 1 ! 1 IOH TOR 

I ?0 petition for rei lew was filed on beh-.if of the accused 

8. c f ? 3raiTgr • 

i>o ootitien for clemency was fil'd in behalf of the uccua • 
herein, 

9. R ^MMkOAlIQH : 

it is recommended that the findings and cnnt^nce of tho court 
.1 approved 3ud tho sentence duly executed. Tho ovopar order for 
carrying out this recommendation has been appended for the signa¬ 
ture of the r?viewing authority. 

/ 9 / V. C. Setiftkorn 
M. G. F>T?TZ®rORH 
Cart. In.' 

Ohief of Trial Sietlon 
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I concur: 



/a/ 


Ohai'Jue X. Cheevor 
CK^RUSS S. CHJSnR 
Col JAGC 

Staff Jud^e advocate 
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RESTRICTED 


HEaDQUaWROS 

TH-ilD UNITES WAttS ARMY 
,fO 403 


IlJTERMEDLtTE MILITARY GOVERNMENT ) 
t 

COURT ORDER NUMBER V ) 


-ri'.fove ejo. Intermediate military government court which con¬ 
vened e.'f, Ludwig burg, Germany, on 19 April 1S46, pursuant to 
pare-grt^h 4, Social Order* No. 86, this hoadocarters, 4 ajvII 1946, 
as ot jni^u by :j ragraph 1, Special Orders No. 96, this healou-u-ters, 

3 6 April 3946, -'as arraigned and tried: 

Wllnelin konrater, Gorman National 

CHARGE I; Violation of the Laws of War 

Specifications In that Wilhelm FORSTER, a German national, 
did, at 3QHNBURG, Germany, in or about September 1944, wilfully, 
deliberately and wrongfully attempt to kill an unknown member of 
the United States .u*my, who was then on unarmed, surrendered urisonor 
of uar in tb.i custody of the then German Reich by shooting at him 
with a rifle. 

H, Violation of the Laws of War 
Specification: In that Wilhelm FORSTER, a German national, 
did, at HOHNEuRG, Germany, in or about September 194 *, wrongfully 
commit an as wult upon an unknown member of the United States army 
who was then en unarmed, surrendered prisoner o f the then German 
Reich by hitting him on fc v £ head with the butt of a rifle. 


T; the Loecifietcion of OHaRGE Ij 
T o OHARGE It 


Not Guilty 
Not Guilty 


To the Specification of OHaRGE II; 
To CHARGE II: 


Not Guilty 
Non Guilty 


0/ the 6..ccificatlon of CHaRGE Ij 

Of OR rJL-u I: 

Of the Soecification of CHARGE IIj 
Of CHARGE II: 


Ndc Gulley 
Not Gui .-.y 


To be irn.-ri Boned for a term of twp years commencing Janua> j 
33, 1946, at nuch place as may be designated by competent mlli'.ary 
authority. 

Tne. eenteoce wan adjudged 19 April 1946, 


:o stricted 










RESTRICTED 


Intermediate Military Government Court Order Vo. 9, Hq 3d US Army, 

8 June 1946 

Tho findings and eentenoe are approved and upheld and the sen¬ 
tence auly executed. Bruchsal Central Prison, Bruchsal, Germany, ie 
designated ae the place of confinement. 

S': COKM/’KD OP LIEUTENANT GENERAL KEYES s 


1A\ R. S( DT 

Major General, Oe^v *1 Staff Corps 
Chief of Staff 


/s/ V. G. Oaia-vell 
W. G. CALDWELL 

Oolonol, Adjutant General’s Department 
Acting adjutant General 


RESTRICTED 








MILITARY GOVERNMENT COT»RT 
Order on Review 


Case *13. 932 


Order * 


V.'-T^aS ..'UHELM SOERSTER was convicted of the offense of 
wrongfu iy asm exiting a prisoner of war by an Intermediate Military 
Oovi rnfflont Dourt at Ludwigsburg, Germany, and sentenced to iroriso’v- 
mont f.ir so -in of two (2) years, commencing 23 Jawiory l"46 as such 
Place as :r.ay bo designated by competent military auvhorlty, ty a 
Judgmeno dated jj April 1946. 

*JW Vifl73li\3 this case has come before me by w« f review and 
after dut connadoration and in exercise of the oow».n conferred 
upon me, I heraby order: 

TH.iT uhe findings and sentence are approved and upheld and 
the sentence, duly executed. Bruchsal Central Prison, Bruchsal, 
Gormany. is ceoignatod as the place of confinement. 


Date!_ 9 June _1946 


/s/ Geoffrey Feyes _ 

(Signature of Reviewing authority) 
GEO'TrREY rHTES 

Lieutenant General, U. S. army 
Commanding 


G-’RICPT DBR MILIT-iERREGPWu 
R visionsanordnung 


StrafB-i.'.he *1.-! 932 Order * _ 

*&32I .. CLTLSIM JtERSTER des Vrrgehens, unrechtmiessiger .ingriff 
oines Kriegeg'tangenen, von einem Mittleren Grricht der Militaorro- 
gierung in Lulwigsburg, Deutschland, fuer schuldlg nklaert und zu 
G.faongnis fuer die Leitdauer von swei (2) Juhren, beginnend am 23. 
Januar i.E46 aii den Ort, dar von der suctaendieen Mill tar rnrhoerdo 
beaeichac i vlrA, durjh Urt ilssnruoh, datiert voo 19. jftril 1946, 
verurteiit wurlt. 

TJND \JDBEI diese StrafBuche mir Jetzt *ur TTaber.ruefung vorgclog- 
wurdo, und each frbuehrender Erwaegung und in xusuebung der mir 
uobertragenen Tefugnisse ordne ich hlermlt ans 

DaSS das 'Jntersuchungsergebnis und das Urteil gebllllgt un i 
aufrochtorhaiten werden und das TT rteil demgeme.est vollstreckt wild. 
Das Zencralgt-faengnis in Brucbsal, Deutschland, 1st als Ort der 
Heft epgcgeben. 


Latum 


_1946 


(Mnterschi1 ft der Revisionsbohoordo) 
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Wilhelm Foereter, a 
German national. 


REVIEW AND RECOMMENDATIONS Of STAFF JUDGE ADVOCATE 

1. W UAL t 

Accused, a German olTlllan, was triad on 19 April, 1946, 
at Ludwlgsburg, Germany, before an Intermediate Military 
Government Court appointed by par. 4, Ipeolal Orders 66, 
Headquartera Third U.8. Army, dated 4 April, 1946. 

2. GXtAR^S;.^^S^gNDlNG8j^D.8EMnMfi£i 


Charges and 

particulars 

Plea 

Finding 

Charge Ones 

Violation of the Laws of War 

MG 

MG 

Particulars 

of Charge One: 

NG 

MG 


In that Wilhelm Foereter. a German national, did. at 
Hornburg, Germany, In or about September, 1944, wilfully, 
deliberately and wrongfully attempt to Mill an unknown 
member of the United Stntee Army, who was then an unarmed, 
eurrendered prisoner of w^r In the ouetody of the then 
German Reich by shooting at him with a rifle. 

Charge Two: Violation of the Laws of War NG 6 

Particulars of eharge Two: NG G 

In that Vilhelm Foereter, a German national, did, at 
Hornburg, Germany, In or about September, 1944, wrongfully 
oornmlt an assault upon an unknown member of the United States 
Army, who was then an unarmed, surrendered prisoner of the 
then German Reloh by hitting him on the head with the butt 
of a rifle. 

Sentenoei 

The court In oloeed session, at least two-thirds of 
the members present at the time the vote was taken oon- 
ourrlng therein, sentenced the aooused to Imprisonment for 
a tern of two (2) years oommenolng January 23, 1946. 


J. uS. * 
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3. JURIS DICT IONAL M ATTr K8: [ 

a, It is settled lav that civilian nationals of one 
belligerent nation may be tried and punished before the duly consti¬ 
tuted tribunals of another belligerent nation for violations of 
International lav governing land warfare. Vhen a olvlllan wrong- 
fully commits an ansault and battery upon a person vho has fallen 
into his hands as a prisoner of var It is an offanse falling with¬ 
in this rule. (par. 348, FM 27-10) 

b. The Intermediate Military Oov rnment Court vhloh triad 
this oase was duly and legally appointed by the Commanding Oensral 
of the Third United States Army, by par. 4, Special Orders 86, 
Headquarters Third U.8. Army, dated 4 April, 1946. These oharges 
were first referred to a Military Government Court appointed by 
the Commanding General of the 7th U.8. Army and the present court 
was appointed to take the plaoe of the 7th Army Court by reason 

of the deactivation of the 7th U.8. Army. The oharges were pre¬ 
ferred by Howard F. Bresee, Col., CMP, and referred to trial by 
C.R. Bard, Col., JAOD. The oharges were served on the aooused 
on April 16, 1946. Aooused was properly represented by oounsel 
and announoed ready for trial. (R 3) The Jurisdictional number 
of three members of the oourt panel were present throughout the 
trial. This oourt was vested with full power and authority to 
try the acoused for the offense alleged. The sentence was legally 
within the power of the oourt to impose, (art. Ill, MOO 2) 

4. LVID&NCL1 

a. For the Prosecution: In September. 1944, an American 

flier landed by parachute near the water works of Hornburg, Ger¬ 
many. (R 6,7,10,11,12 A 13) The aooused, Vilhelm Fosrster, was 
standing next to his house and saw the American flier land in a 
b*>*t field some 200 meters away. (R 16 A 16) The aooused picked up 
a rifle vhloh was lying near the house and proceeded to run toward 
the plaoe where he had seen the flier land. (R 16,17) The flier 
got up from the plaoe where he had landed and started diagonally 
aorose the fldd. Aooused oaught up with him at the edge of the 
forest. (R 18) As the aooused approaohed the flier he asked the 
filer "Are you an American?" to vhloh the flier replied "fee". (R 19) 
Aocused then prooeeded to hit the flier In the faoe with the butt 
of his rifle. The flier reeled back and aooused Observed that his 
faoe was covered with blood. (R 13, 19) A Mr. Rudolph Rabe who 
had also seen the flier parachute to the ground oame to the place 
whore the aocused and the flier were standing. As Rabe approaohed 
he saw the aocused striking the filer with the butt of his rifle, 
whereupon Rabe qulokened his step and shouted: "Vilhelm, out that 
out,'" (R 7) Two Polish displaoed persons, a man and a woman who 
had been working in the field nearby, also saw the flier parachute 
to the ground .and observed the aooused running towards him. While 
these people were watching they saw the aooused strike the flier 
with the butt of his rifle and observed that the flier was bleeding 
ae a result of the blow. (R 10,11) Aocused then told the filer to 
oorae with him and prooeeded down the hill to the highway. A German 
eoldler appeared and aooused turned the flier over to the custody 
of the soldier. (R 20) 


L 








b. For the Aooueedt Aooused admits seeing the flier 

parachute to the ground and at tee that he ran to the place 
where he saw the flier hit the ground. Re then proceeded to 
pursue the flier across the field to the edge of the forest, 
where he overtook him. As he approaohed the flier the latter 
put his hands in front of him. The accused took the rifle butt 
and proceeded to prod the flier along. (R 18,19) Aoousod denies 
striking the flier in the faoe with his rifle butt. (R 19) He 
did notioe that the flier was bleeding from a tear in the skin 
on the right cheek. (R 20) He admits making statements to a 
Polish man by the name of J. Slkorskl, but his statements wers 
made in ordr to get out of prison. (R 22) Aooused admitted on 
cross-examination that the flier was unarmed. (R 26) 

6. DISCUSS ION; 

a. All of the elements of proof neoessary to establish 
Hocused guilty of the offense of which he was found guilty wers 
adduced into evldenoe. It was established that near liornburg, 
Germany, in September, 1944, acoused, a German national, coramlted 
an assault upon an unknown member of the U. 3. Army who was then 
»n unarmed, surrendered prisoner of the then German Reich, by 
hitting him in the head with the butt of a rifle. (R 2,7,10,11, 
19,19) The identity of the victim as an American flier who was 
then an unarmed prisoner of the Third Reioh was properly estab¬ 
lished. (R 19,20,26) 

b. There is a slight variance between the evldenoe and the 
partloulara as oontAlned in the ohirge sheet. The particulars 
state that the victim was an unarmed prisoner of the then Genian 
Reich. The evldenoe shows that the vlotim was actually being 
apprehended ns a prisoner of war and that the assault herein was 
committed whll* he was in the process of being taken into custody. 
The allegations in the charge and particulars in far Crimes Oases 
need not be stated with tho same precision as is neoessary in the 
oase of a common law indictment. 3o long as the variance does not 
exoeed that standard whioh oan be reasonably Imposed under the 
olreumetanoee It onnnot b eaid that the varianoe is one which 
prejudices the rlghte of the aocueed. (in re Yamasheta, U 8 Supreme 
Court, oaee Noe 61, ml so. and 672.) 

o. Proeecutlonb Case rests ontlrely on statements of witnesses 
whioh wore contained in the file whioh was forwarded to this Trial 
aeotlon when the oase was sent from the offloe of the Deputy 
Theater Judge Advocate, War Crimes Branch, for trial, (R 4,6,7) 

3omu of these statements were not properly signed and authenticated. 
There is nothing in the fll- which Indicates that tho person who 
took euoh statements was duly authorized to take suoh st temonts. 
These statements do not comply with the requirements as set out in 
the letter of the Deputy Thent r Judge Advocate, dated 6 October, 
1946, which provides that statem nts given to an offloer investig¬ 
ating an alleged war orirae enould be admitted into evldenoe where 
suoh are properly authenticated by an offie?r who was actually 
appointed to investigate the particular war orirae. However, under 
the provisions of Rule 12, Rules of Procedure Applloable in 
Military Government Courts, the oourt could admit suoh statements 
without proper authenticity so long ae the oourt believed that 
suoh statements had some value as proof. Inasmuch as the state¬ 
ments are so strongly corroborated by the admissions made by the 
aocueed himself as a witness it onnnot be said that the court 
abused its discretion in admitting suoh st tementfl into evldenoe 
ovor the objection of the defense oounsel. 
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d. After a o refu consider tlon of all the evidenoe pre¬ 
sented, It appears to this reviewer that this oaso resolved it¬ 
self Into a question of fuot. The oourt oould have aooepted the 
contention of the proseoutlon that the aooused hit the filer In 
the faee with the butt of hie rifle or, on the other hand, oould 
have aocepted the contention of the aocused that he merely used 
the butt of his rifle to prod the filer along. The oourt ohoee 
the former contention. In all oases of question of faot the 
findings of the oourt should be upheld unless the record dearly 
disclosee that there was no evidence adduoed before the oourt 
from which suoh finding oould be made. Such Is not the oase pre¬ 
sented here, 

e. The sentenoe Imposed by the oourt was within lte 
authority to Impose, (art. Ill, MOO 2) The evldenoe Indicated 
that the aocused administered this assault and battery upon his 
victim with the butt of a rifle, using sufficient force in de¬ 
livering the blow to Oause the vlotlm to bleed from the faoe as 
a result of the blow. In view of all the olroumst <noes the 
oourt oould have properly considered the assault oommltted here¬ 
in equivalent to an assault with the Intent to do great bodily 
Injury with a dang-roue weapon, (par. 149m, MOM 1928) Consider¬ 
ing the table of maximum punishments, as net out in the Manual for 
Courts Martial, as a guide, the sentence Imposed by the court was 
adequate to punish the aooused for the orlrae of whloh the court 
found him guilty. 

f. After oareful examination and consideration of the 
entire reoord, no errors or Irregularities have been found 
whloh prejudice the rights of the aooused herein. 

6. DATA A8 TO ACCU 3LD? 


Accused Is 43 years old; a German olvillan; married, with 
a grown son, and his last residence was at Hornburg, Germany, 

(H 2,14) Accused was a supervisor of the Water Works of Hornburg, 
Germany, and had lived in the plant for eleven years. (R 16) He 
has been a memb r of the N8DAP slnoe 1932. He was one of the 
oldest collaborators in the Nasi Party In Hornburg. He beoaae 
Zellenleitar (the next to the lowest official in the party; he 
nad four or five blook leaders under him) in the Party In 1934 and 
held this position until 1944 (R 13) He was first put In oustody 
by the Polish people who took over the town and was released after 
three or four days. He was later taken into oustody on 23 January, 
1946, and held for trial, (R 23) 

7. PET ITION FOR RE VIEWi 

No petition for review was filed on behalf of the aooused. 

8. QLfc3*EMC X: 

No petition for clemency was filed in behalf of the aocused 
herein. 

9. HECOMK’.LN DATIwN; 


It is recommended that the findings and sentenoe of the 
oourt be approved and the sentenoe duly executed. The proper 
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order for oarrylng out this recommendation has been ap¬ 
pended for the signature of the reviewing authority* 



M.G. SETiEKOR* 

Oapt. Inf 

Chief of Trial Seotlon 


I oonourt 



GHAKLE8 £• OHEEVKR, 


Col. JAOD 

Staff Judge Advocate. 







MILITARY OOVy-RNMHIT COURT 
Order on Review 




Case #12-932 Order #. 


WHEREAS WILHELM FOER8TER was convicted of the offense of 
wrongfully assaulting a prisoner of war by an Zateraedlate 
Military Government Court at Ludwlgsburg, Germany, and sentenoed 
to Imprisonment for a tern of two (2) years, commencing 23 Jana¬ 
ary 1946 at such place as may be designated by competent military 
authority, by a Judgment dated 19 April 1946. 

AND WHEREAS this case has come before me by why of review 
and after due consideration and In exercise of the powers con¬ 
ferred upon me, I hereby orders 

THAT the findings and sentence are approved and upheld and 
the sentence duly executed. Bruchsal Central Prison, bruchsal, 
Germany, is designated as the place of confinement. 


Dated 0 Juna 1946 


Commanding 



Lieutenant General, U. 8. Army 


GERICHT DFR UILITAERREGIERUNG 
Revislonsanordnung 

Strafsache #12-932 Order #„ 


A'OBEI WILHELM K0ER8TER des Vergehens, unreohtaaesslger An- 
grlff elnes Krlegsgefangenen, von elnem Mlttleren "erleht der 
Milltacrreglerung In Ludwlgsburg, Deutschland, fuer sehmldlc 
erklaert und zu Gefaengnls fuer die Zeltdauer von swot (2) Jah- 
ren, beglnnend am 23. Januar 1946 an dem Ort. der von dor su- 
staendlgen Mllltaerbohoerde bezelchnet wlrd, duroh Urtellsspruch, 
datlert vom 19. April 1946, verurtellt wurde. 

UND ITOBEI dlese Strafsache air Jetzt zur Ceberpruefung vor- 
gelegt wurde, und nach gebuehrender Erwaegung und in Ausuebung 
der mlr uebertragenen ocfugnisse ordne ich hlormlt amt 

DAS8 das Ontersuchuncsergebnls und das Urtell gebllllgt und 
aufrechterhalten warden und das Ortell demgemaess vollstreckt 
wlrd. Das Zentralgefaengnls In Bruchsal, Deutschland, 1st als 
Ort der Haft angegeben. 


Datum _ 1946 

(tfnterschrlft der RevlslomsbehoerdeJ 
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H/JdAJUAKTkfU THIRD ARMY 
timet OF life iZAUt JUiAki ADVOCAIA 
..AH CHINAS BRANCH 

Ai u 403 w Ahur 


r/ih. UhJfRD dTATud 


n 

OTTU JUKUi and KUitT KIAHNA, 
Jeraan nationals 



V Udjr 1946 










AAV Liu* AND A*CU<MANUaTidN3 OJr STAFF DUDUA ADVbCATA 


1 . TtUAL i 

The accuse- "ere triad at a Joint trial at liu&lgeburg, dermany, on 
V April 1740, by a tenoral military uoveraaaat u.urt u; j ointad Uy f ar. 3, 
Special orders i<o. 36, Headquarter* l'hird United states Airy (r astern 

military Dlstrlotji, Ait 4o3, 4 April 1746. 


2. CPWH U. i 

Charge anu . opacification i lea Finding 

charge: Violation o l the laws uf ear NO 0 

CAa to each (At to aaen 
accused) accused) 


Specification: NO 0 

(A* tu cion (As to each 

in that Otto dUXtti and hurt accused, iccused) 

klnttha, aeraun nationals, did, at or near 
viroaa Dentka, *j«rn*any, on or about jA September 
1/44, kilfully, deliberately and wrongfully 
encourage, aid, abet and participate 1. the 
killing of a member of the U.J. Arnyr alleged 
to be Aloo <*. Dennerle, who *as tnen an un- 
ameu, surrendered prisoner of «.ir in the 
custody of the then oeramn Reich. 


bar. ten ce i 


I no court by at least no-thirds vote of the members present 
at the time the vote eaa taken sentenced: 

oITo oUXU: to be imprisoned: for a tens of teeive (12/ years 
ouienoxi . U -iroh i>4b, at suon place ae may be delimitated Uj competent 

military authority, 

4udT AI1HBA to be imprisoned lor a tans of five (3) years coa- 
oencin., 13 caroh 1946, it sue a place ae may be desiccated by competent 
military authority. 

3. IMfrw* *■■ 

JU j JUKu: ; Accused is a male derma citiaen, a civilian, 47 
years of age, married, two onlioran ages l and 6 years, end a resident 
of Jroee otuecanela, ensui/ i«w, 31 >. Acoused is u farmer by oooupatlon 
and at the time of Uie coomi salon of the offense herein he eaa alloyed 
as a minor clerk in the off loo of the Landrat in Rolfenbuttel (8 3l> 










He Joined the NSUAi In 1941 and neld the position of dtumfuehrer in the 
NSAA At the time of the commission of the offense (A 31, 69 J* Accused 
served in the Dorman Armed Forces from 1917 to 1916, and auotained A 
eevere brain injury, the effect® of which he claims etill oother him 
(A J6, 11;. He esc arrrsted in way 190, released j December 1945, and 
re-* frosted U **rch 1946 U 45, 46). 

KURT ILLfcHNb: Aooueed is a male deraan oitlcen, civilian, 14 years 
of age, and a resident of dross Dentke. He la a farmer by occupation (A 58; 
ixhiblt 4;• He has never bean a member of the ASDli or ai \y of lte affili¬ 
ates. He served In the German Armed Forces from 16 January 194! to 17 
Januaiy 1945, and rose to the rank of Private first Glaae (A 56, 58; Exhibit 
k). 

4. WmatCE i 

a. forth* rroseoutioni 

1. As to uccuseit 3UKUH-: On or about mid-day on the 28th of dept ember 
1944, certain American pilots parachuted to earth in the vicinity of Qrosa 
Dentke. Accused ran working in the Landret offlee at Rolf an buttal and one 
of his duties «as to search for and take into custody enemy pilots who had 
landed in the vicinity. On this day ha left the Landrat office on A 
motorcycle accompanied by the first Sergeant of polios, Rudolf Meyer, 

In the direction of bendeoaen, Irons Dentke (A 4, 3l>. in route to Gkt>es 
Dentke they passed three American fliers on the rosd sad when they reaahed 
& point a shall distance from itendeaeen they learned that a sounded 
American pilot nan in a rioar-by field (A 4, 31/. The t«o man left the 
motorcycle along tho road and then walked to a straw pile in a field ad¬ 
joining the mac, where they found the wounded pilot. He was surrounded 
by several female farfc workers (A 5, 31>. The pilot had parachuted to 
earth a short while before and had bean carried to the haystack by teo 
denaan civilians (A 21). The accused Aukopp states the pilot eat still 
living, out was very badly injured, when they arrived (A 3D* Majmr 
turned the ,Hot'a head to one sloe as "blood was flowing from his eyes 
artd mouth" and he felt "he would suffocate because ne ess gurgling in 
hie throat". Both legs were badly injured and one woe "completely shot 
to pieces”, the bone sticking out from beneath the knee. Accused dukopp 
states i oyer attempted to move the pilot for the purpose of taking him 
to the hospital in the notoreyole, but discovered his bask was bruken. 

(A 5, 11, 12, jlj. The pilot was still breathing, but was unoo n acloua, 

<wb Aeyer was unable to feel any pulse and felt tie was dying (A 5, 11, 

12, 18, 22;. Meyer then chased the women and ohildreu, some of wham 
were crying, behind the h^ystack and while he was behind the eta ok Sukopp 
fired the first shot with hia service pistol into the head of the victim 
and almost icnodlately thereafter flreu a oecunc, shot into hie head (A 6, 

7, 12, 17, 22, 31/. Mw/or maw the aoeuseu lire the eecutd shot and said 
to him, "What have you done?" to whiah uccumed replied, *1 have released 
him, 1 couldn't look «t him any longer, 1 have put an end to hia suffer¬ 
ing and hia misery *♦* 1 would have done that to tty wife or to ay children” 
(A 6, 13, 31;. **'* Meyer then knelt down, parted tne hair in the flier's 
head aiid ietemined "both snots l»ad gone into the top of tho head **• and 
no blood was visible n (A 7/. from Meyer's ooeervetlona, made alongside 
of the pilot and the fact he was not breathing, it was hie opinion the 
pilot nan deed after tlie r.econd whot (A 7, 6, 14/. Aeyer then removed 
the idiot's personal effects, which induced one identification tag, 
leaving the other on tne bojy, and subsequently turned the effects into 
the office of the Kreialoiter lA 7;. The accuued dukopp and Meyer then 
l«ft tho scene of the inclusnt did hau no further converse ion regarding 
this incident, we Meyer was approaching the motorcycle he noticed one 









vhlhoff, county policeman, and th« accused Aurt Uehne, the two men 
bel/v; abcut JC ~\mlirs apart, ci«ain„ tonanf tho >vaystack where the pilot 
was lying (d 7, 31/. keyer then returned and talked with ohihoff, 
asking him to remain at the aoene and saying he would send a vehicle 
there and have the reeved. ..htsn Jieyur loft the scene, ohihoff 
and accused Mchne woro "directly next to the dead flier" (it <3J. dukopp 
and layer then oearched the adjoining woods for other pmraohutiste and 
drove back in the direction oX dross Oentke (S 9). Accused Sukopp had 
no further c.nUot with the victim. 

2. Ae to accused KlSWAt The I rooocuticn introduced a confession 
taken by an American officer an > April 1946, in iueetion and answer 
fora which states In substance the following IH Juj Exhibit 4/1 1 

pedalled into the countryside by bicycle after 2 had noticed eons pilots 
parachuting to earth. Anils 1 wae on this expedition i turned one pilot 
over to the iandwaoht. As 1 was returning lions i oaw a group of people 
standing near a haystack in a field adjoining the rood. I approached 
this group ..r.d discovered a pilot laying on the /i^und. HU lege were 
badly wounoed, blood was costing out of his aouth, and he had two gun¬ 
shot sounds in tils head. 1 turned his: over and found his vertebrae bed 
boen wounded. I then told kr. ohihoff that he should a toot the pilot 
as we could not transport him away any nore. 1 then cans to the con¬ 
clusion that ihlhoff wasn't oapable to do this, "1 than still waited a 
little whilo. ass had told me that a carriage wae going to com and get 
the body, it is my opinion before 1 shot the pilot wae already dead aa 
he gave convulsive .lovenents. 1 aa convinced the pilot was dead be a auaa 
he didn't aa*e any noises any nore and when the pilot is unconscious he 
mostly speaks or groans and tnis man was not groaning or speaking any 
more. 1 was of the opinion that the way the man was fixed up we oould 
not transport him anywhere any a»rc. I than deoided to give the pilot 
coup de /.race with ay pistol in his heart*" 1 borrowed a pistol from 
Ohihoff and fired a shot it,to hie heart (kxhlbit 4j. A vchide approached 
shortly thereafter to remove the body *nu 1 assisted in loading it on 
the wagon. Several months alter the shooting accused Klohno told Ohihoff 
he had fired a shot into the heart of the victim because he thought he 
’wasn't quite dead" (R 9). The pilot upon being removed was taken to 
the cemetery, tho ider.tification tag removed, which was subsequently de¬ 
livered to the cowiunity officer where it was registered (H 27} hxhihlt 3 J. 
The record indicates the nose of the victim was Almo 4. bennerle, ARM 
33319869 (Record 23» Rxhihit }). 

b. tor the b«fcnj.oi 

1. As to accused bUAOkfi Sukopp testified as ioUcwoi 1 was sn- 
ployed in tne Lu ndrut office ot solfenbuttel an 28 September 1944, when 
the air raid sounded, keyer and syself left by motorcycle for dress 
ton tic e in pursuance to instructions given us by the Captain of polics 
at Haaser. Enrcute to •fross Dentke we passed two American fliers and 
nhen we reached a point beyond dross Denlke we found a filer laying on 
a straw pile in a flela adjoining t/ic road, lie r.as unconscious, brsath- 
ir. hard, h:ul a rattle in his throat c«nd was groaning (k 47, 48, 3b/. 
both of the pilot's legs were badly injureu, the bones sticking out from 
beiow the knee. Ueyer turned the flier's head to ons sloe ao that tae 
blood would run out of his mouth. keyer inquired if he could put the 
flier on the motorcycle and I "|lcked the flier up a little but it 
seemed that hie back was broken" (R 32/ and 1 told keyer we could not 
squash him in the motorcycle (ii 481* Ueyer then chauod the women and 
children away and 1 a t ,air. took hold of the pilot and blood ran out of 
rds uouth (K 48, 32/. 1 uon't know how 1 oume to do it, but 1 then fired 
two or three shots "to relieve him of his death agony". The next thing 







Uio offense in the instant 049 c, the willful killing of 4 member of 
the United states Anted . ore es, who was then a surrendered prison«r 
of war, is a violation of tha laws of nar and j roperly triabl# fay 4 
uilitary Commission having custody of tho ucoused. Dm oantsncs *44 
loyally within ths powsr of th« Court to i*t*ise. 

b. In lector, deputy Theater Judge Advooats's office, -ar Crimes Branch, 
Unitoo states forces, uxropean Theater, dated 2? October 1943* AQ 0o0*5, 
subject: "Cass of United Jtatos vs. oTTO oUKOPf", ths trial of acouaad 
■Jukopp by General Military iovsrnment Court was directed. Trial of 
accused iturt Alshno by a General Uilitary Government Court was subse¬ 
quently directed by telephonic oosfcuunioation from USf&T (dee Discussion, 
Ur, 6A Ths Joint chars* and particular against aooused war* prsfarrsd 
by an American officer, Cscll L. Usher, Captain, AC. A copy of tbs 
Charge oheet was .erved on each accused prior to trial, dix nenbera 
of the Court panel were present throughout the trial. Ths two accused 
were represented by an American officar, an attorney, who announced he 
was ready for trial. Thare was not sufficient conflict in Interest be¬ 
tween the two uocuesd to prejudice the substantial rights uf either of 
to* accused to prevent either free, having a fair. Just and full trial 
(S«e discussion, tar. 6/. Uiallenges for cause wore permitted. 

6. assMAkiii 

in letter, deputy Theater Judge Advocate's Office, Aar Crimes 
Branca, United states rorces, -uropean Theater, dated 29 Cstober 194$# 

AG 000.5, subject: "Case of United states vs. OTTO dUKOPF" ths trial 
ol accused oukopp by a General Uilitary Government Court eas direstsd. 
Independent investigation indicates that lit the preparation of ths oass 
for trial tne inoident involving acouaad Kiehne was again brought to 
the attention of tho mejtoere of the uar Crimes Branch. Tho inaidsnt 
involvin, accused Aiehne was originally' investigated by an American 
officer, a member of a nar Crimes investigating detachment, and it mas 
his opinion that though accused aiehne may have been technically guilty 
of a war crime it was not such an offense that he should stand trial. 

A reconsideration of this ineiueut by the Lutfcigaburg dstaohmsnt and 
verbal confirmation by the »ar Crimes Branch, Udt'bT, result in pre¬ 
ferring charges against accused tishne and the drafting of a n» oharge 
and particular Joining accused Aiehne and oukopp in one charge and par¬ 
ticular. Tho now charge was preferred fay an American officer and no 
error or irregularity is present in this regard. In letter, Headquarters, 
United btates forces, European T heather, dated 16 July 1943* AO 000.3-2, 
oubject: "Trial of Aar Crimes and delated Cased" it is stated! "Charges 
will be referred to the Court for trial by the Aroy-Militar/ District 
Consaander or at his discretion fay tils dtaff Judge Advocate. " In the 
instant case the charges were rof erred to trial by the Chief of the 
Trial Scotion of ths Ludwigsburg detachment. The irregularity appear¬ 
ing an the f tee of tho Uhargo onuet is more one of form t.han of fact 
since the oruor of reference to trial emanated from the Deputy Judge 
vuvocite, war Urines drench, USFbT. There was not only substantial 
but actual ccwij liance with the provision of thw letter and no irregu¬ 
larity ejeista which affects the substantial rights of accused Kiehne. 

There was no ovluence and no claim by tha iroseoution that the 
two uuou&ed were cotniplratora, accomplices, or engaged in a common 
desi^j, or that tn* one "procured, counseled or conmandsd" the other, 
from the evldetkce the two of fen ue a are separate and distinct. If wo 
follow as a s,uid« the procedure in court-martials, it would have bean 
better j notice to hav* drafted a (separate charge and specification 
for each accused and it would still liave been possible to hsv# tried 
tne tno eccusod In a common trial. Ko objection wa# mart* by either 
accuoec to beirq, tried Jointly, ho error resulted wnieh prejudiced 
the substantial ri Jits of either accused b/ the Joint charge ano th* 

Joint trial. 


Che experience* some difficulty at tlrat glance in following 
t*ie Court's reasoning in rinding each accused juilty of killing whan 
the offense of each was ueparste and distinct both in character and 
in tine. The evidence is undisputed that when accused Jukopp stiot 
the victim he waw breathing and in the opinion of both the accused 
3ukopp and U«yer, -as live. Hie pilot was ceverely and possibly 
mortally wounued when accused dukopp fired the t»o shots into hie 
head. M-tnuss Leyor believed the pilot was Ueau alter these shots 
were fire-., accused Kiehne states nhsn he approached the alman he 
was not bnothinc> anu the only sign of life was a convulsive -aovemeni 
of the muscles. Accused Kiohno mss at the scene lor approximately 
one-half hour before he fired the shot into hia heart. There la suf¬ 
ficient evidence that there was still life in the ylotlm when accused 
Mahno fired this shot into his heart to support the finding and sen¬ 
tence. iJLehns admitted out ul court he thought the pilot was not yet 
dead v. iimu he fired this shot. It is a common and accepted practise 
among Radical doctors that before they certify to the death of a human 
bein-, they must certify there is no respiratory, heart, or reflex action 
existing. In the instant case there was still reflex action remaining 
in the pilot when the accused Uehne fired the fatal shot* The faot 
that tao fcwts sera fired into the brain of the pilot does not nsoes- 
sarll/ mean that he would be killed instantly*, but Is contingent upon 
where the bullets entered the brain. There is sufficient evioenoe to 
substantiate the Court's finding and sentence ss to each accused. There 
was sufficient evidence from which the Court could reasonably have in¬ 
ferred that the injuries Inflicted by each uoeused accelerated the 
death of toe victim. Considering this faot and the feet the pilot may 
have died in tne immediate future from injuries rsoelvmd prior to ths 
gunshot wounds by the accused, the nature of the gffence as to sash 
aoeused is not changed lor "to accelerate the death of s person already 
mortally wounded or diseased is hoed.aids* (Wharton's Criminal Lon, Vol. Z, 
12th Edition, lor, 179;. The evidence is rather strong and the sentence 
of the Court indicates that the probable motive as to euoh accused for 
killing the victim was predominantly one of mercy or, se it is popularly 
called, e 'rarey killing’'. It may be helpful tc distinguish two types 
of mercy killing though neither is reoognised in Aaerioan-Anglo dexon 
law. T;ie first, wnere tne victim nxs been killed upon ''serious and 
definite" request, end the seoond, where the motive for killing by the 
perpetrator is one of pity or mercy. Section 216 of the present German 
Criminal Cede, in affect at the time of the coxuisaion of the offense 
herein and also in affect prior to the hitler kegime, recognises s 
killing upon request unuer certain circumstances os a separate crime 
and tho minimum entence that may be JLupo&ed by the Court is imprison¬ 
ment lor three years, lection 2U of the denaan Criminal Coos provides 
generally for mitigating circumstances and in substance states where 
the perpetrator lu« been induced to tne deed uot through his oan fault, 
but by tns mistreatment or serious abuse fro* others, the mlnlmma usa- 
tence shall not be leas than six months. uu« denaan ±egal sanalars 
ar.jue the latter provision covers tne tn.se where the killing is moti¬ 
vated by noble motives. The aooused Kishne testified tint sol ders 
in the demon ar.ved Vuroes f re t uently have killed their oomradec on the 
battlelield from such u active. These fsote are cited only to show 
that it is understandable from the background of each accused -hy the 
a rime ms uot considered as oun taming the .*>ral tur,loads as lit the 
usual pilot oaaa and why ths Court -my neve imposed a lighter uw.tsnae 
than la customarily imposed in ths killing of American pilots. Homevsr, 
under Aaerican-An^.lo daxon law the nobleness of the accuasd's active* 
in no way cuougws th%. fact Inat tns ofienae for wtuoh joc h accused was 
ohargsd, convicted and usntsnoed was s deliberate and willful taking 
of human life. The uoual penalty among civilised noti'-n* for uuoh an 
offense is life imprisonment or death. As just stated, tne Court must 
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have taken into o an aid* ration th* untie* of the acoue*d when they 
imposed eentenee and one heeitat** to ocna*an the Court for mixing 
the human eleoumt oX mercy with a etriot legalistic approach to the 
offense oharmed. The ends ol Justice and the purpose oX war oiinee 
trial* are both uoouuplished ty the imposition of a lighter aentenoe 
in .this case. 

The record indieatee ’all members" of the daXenae appointed by 
the Special orders were preeent (a lj, however, ae one reads the record 
it ie fairly dear that only one member of defense counsel nee preeent 
end represented the two accused. It is the belief of the reviewer that 
the interest of aocuaed Kiehne may have bean bettor represented if he 
had had hin own individual defense counsel. Lhoonsciously, the cause 
of Kiehne o*y have been used aa a nedge to obtain a More 1 Client sen¬ 
tence for accused .iukojp, how ever, no error resulted in such justice 
to either aceueed that a new trial la Justified. 

fll the essential elements of the offense against each accused 
has been established by sufficient cocap stent evidence, it is not con¬ 
sidered necessary to restate and ulscuse the relatively sinple foots. 

Wo new or original points of law have bean raised in the instant cats 
which have not been disouesed at length in previous reviews. Ho errors 
occurred in the proceedings which resulted in injustice to either aooueed 
and whlah would warrant a new trial. 

7. 

A petition for revise in behalf of the aooueed dukopp has been 
filed by his Amerloan defense counsel. The petition charges the <mb- 
tenoe imposed by the Court is too severe for the reason the aooueed 
dukopp did not have a "Murderer's instinct", hie criminal responsibility 
was not that of a no nasi person because of an old brain injury, and in 
comparison to the five year sentence of Kiehne the sentence of twelve 
yeers' imprisonment for dukopp was too severe sod therefor* th* petitioner 
asks for reconsideration. The first two grounds of the petition have 
been discussed under Paragraph 6 and the third basis of the petition 
shell be disouesed in laragreph 8. No petition for review **s filed 
in behalf of accused Kiehne. 

8. guaumcT. 

He petition for clemency in behalf of either aooueed has been 

filed. 

Th* history of each accused relative to the captured airman on 
the day of the incident end their relation with Amerloen pilots in the 
immediate past indicates that neitbar possessed a "aurderer'a instinct” 
toward American pilots generally. The evidence is strong that the kill¬ 
ing of the victim wee motivated by the emotions of pity and mercy rather 
than one of hatred and iliwiil. The accused's motive is neither a de¬ 
fense nor a proper legal mitigating.circumstance under the American- 
Anglo Saxon law. It it quite evident from the sentence imposed by the 
Court that this faotor was taken into consideration, Speaking from a 
strictly legal viewpoint, the Court might properly be criticised for 
the leniency of the sentence. No further reduction in the customary 
sentence for a war arias approximating common Ism murder le believed 
warranted as to either accused. Counsel for the oefendant raises the 
question that accused oukopp cannot be Judged with the some standard 
applicable to other normal human being*, As previously pointed out in 
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Case #12-1851 


MILITARY GOVERNMENT COURT 
Order on Review 




Order #. 


WHEREAS OTTO 80KOPP «aa convioted by a Ganaral Military 
Government Court at Ludwlgsborg, Germany, of tha offamaa of 
violating tha Laws of War by wilfully, deliberately and wrong¬ 
fully encourage, aid, abet and participate In tha killing of 
an unarmed, surrendered member of tha United States Armed 
Faroes, who was then a prisoner of war In the custody of the 
then German Reich, and was sentenced to Imprisonment for a tern 
of twelve (12) years, commencing 13 March 1946* by a lodgment 
dated 10 April 1946. 

AND WHEREAS this case has now come before me by way of 
review and after due consideration and In exercise of the 
powers conferred upon me, 1 hereby orders 



THAT the finding ana sentence be 
will be duly executed. Bruchsal 
Germany, Is designated as the place of 


Dated Q June 


1946 


Lieutenant General, U. 3. Army 
_ Commanding 


/ 


OERXCHT DER 4ILITAERREGIKR0I0 
Revlslonsanordnung 


Strafsache #12-1851 


Order #. 


WOBEI OTTO SUKOPP dee Vergehens, Verletsung der Arlegsgesetse 
durch vorsaetzllche, geplante und unrechtmaeeelge I ran tl flag* HiXfe, 
Unterstuetzung und Tellnahme an der Tootoag elaes wabewaffOetea, 
alch ergebenen Angehoerlgen der amerlkaalsoheo Btreltkraefte, dor 
zu der Zeit eln Krlegsgefangener war, la Gewahrsam dos damallgeo 
Deutschen Reiches, von elnea Oberen Gerleht der ^ll&taerrogiexmg 
In Ludwlgsburg, Deutschland, fuer schuldlg erklaert mad so Oofaoog- 
nls fusr die Zeitdauer von zwoelf (12) Jahrea, beg l n nem d am 13* 

Maerz 1946, durch Urtellssprmch, datlort voa 10. April 1946* vor- 
urtellt wurde. 

UND WOBEI 41ese Strafsache mlr zur Ueberpruefmng vergelect 
wurde. und nach gebuehrender Frwaegung und In Ausoeboag der mir 
uebertragenen Befugnlsse ordne loh hlermlt ani 

DA88 das Untersuchungsergebnls und das Urteil gebllllgt mad 
aufrechterhaltsn und demgemaess vollstrackt wlrd. Das Zeatralge- 
faengnls In Bruchsal, Deutschland, 1st als Ort der Haft aagegeben. 

Datum _ 1946 


(Signature of 1 Reviewing Authority) 


r- 
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MILITARY GOVERNMENT COURT 
Order on Review 


Case #12-1851 


Order #_ 


WHEREA8 KURT KIEHNE was convicted by a General Military OfTerft- 
aent Court at Ludwigsburg, Germany, of the offense of violating the 
Laws of Mar by wilfully, deliberately and wrongfully encourage, aid, 
abet and participate In the killing of an unarmed, surrendered mem¬ 
ber of the United States Armed Forces, who was then a prisoner of 
war In the custody of the then German Reich, and was sentenced to 
imprisonment for a tern of five (5) years, commencing 13 March 1916, 
by a judgment dated 10 April 1916. 

AND WHEREAS this case has now come before me by may of review 
and after due consideration and In exercise of the powers conferred 
upon me, I hereby orders 


THAT the finding and sentence be upheld and approved and mill 
be duly executed. Druchsal Central Prison, "ruchsal, Germany, is 

designated as the place of confinement. 


Dated 8 June 1946 





(Signature 'of Reviewing Authority) 

GEOFFREY KEYES 


Lieutenant General, U. 8. Army 
Commanding 


GERICHT DEF UILITASRREGIERUVG 
RevlsIonsanordnung 

Strafsache #12-1851 Order #. 


tfOBEX KURT KIEHNE des Vergehens, Verletxung der Krlegsgeaetse 
(lurch vorsaetzliche, geplante und unrechtaaesslge Ermutigmng, Hilfe, 
Unterstuetzung und Tellnahae an der Toetung elnes unbewaffnetem, sioh 
ergebenen Angehoerigen der Streltkraefte der amerlicaalsehom irsee, 
der zu der Zelt eln Krlegsgefangener ear, in Gewahraam des damaligen 
Deutschen Reiches, von elnen Oberen Gericht der Militaerregiorung in 
Ludwigeburg, Deutschland, fuer schuldig erklaert und su Oefaerngnis 
fuer die Zeltdauer von fuenf (5) Jahren. begInnend am 13* Maers 1946* 
(lurch Urtellsspruch, datiart von 10. April 1946, vermrtallt eurdo. 

UND ft'OBEI aiese Strafsache air zur Ueberpruefung vorgelogt wmrde, 
und nach gebuehrender Erwaegung und In Ausuobung dor uir uebertrage- 
nen Qefugnlsse ordne lch hlernlt ant 

DAS8 das Untersuchungsergebnis und das Urtell gebilllgt und 
aufreohterhslten und demgeaaess vollstreokt wird. Das Zentralge- 
faengnls In Bruchsal, Deutschland, 1st als Ort dor Haft angegeben. 

Datum _ 1946 


(dnterschrllt der Revlsionsbehoerde) 
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Ludwigaburg Attachment 
13 May 1946 


THE UNITED STATES 

va 

ALBERT LUECHAU 


REVIEW AMD RECOMMENDATIONS OF STAFF JUDGE ADVOCATE 


1. TRIAL : 

The accused, a German male civilian, was tried at Lttd- 
wlgaburg, Germany, on 11 April 1946, by an Intermediate Military 
Government Court appointed by Par. 3» Special Orders #86, Head¬ 
quarters Third U 8 Army, APO 403. dated 4 April 1946. 


2. Ct_i_A_RG_ESi_ PUA 8 , PINDINGS AMD SENTENCE } 

Charge and Particulars Plea Finding 

Charge: Violation of the Lavs of War 0 0 

Particulars} 0 0 

In that Albert Luechau, a German national, 
did, at or near Alvesse, Krels Peine, Ger¬ 
many, on or about 20 January 1944. wrong¬ 
fully commit an assault upon an unknown mem¬ 
ber of the United States Army, who was then 
an unarmed, surrendered prisoner of war in 
the custody of the then German Helch, by 
hitting him in the back with a rifle. 

Sentence: 

The Court by at least two-thirds of the members present 
at the time the vote was taken concurring, sentenced the accused 
as follows} 

Albert Luechau to be imprisoned for a term of 
five (3) years, commencing 19 October 1943, at 
such place as may be designated by competent 
military authority. 


x 
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3. 

a) It is settled law that civilian nationals of one 
belligerent nation may be tried snd punished before a duly con¬ 
stituted tribunal of another belligerent nation for violations 
of international laws governing land warfare, “hen a civilian 
wrongfully assaults enemy persons who have fallen into their 
hands as prisoners of war, or aids, Abets or participates in 
such wrongful assault it is an offense falling within the scope 
of this rule (Par. 348 FU 27-10). 

b) Ihls Intermediate Military Government ^ourt was duly 
and legally appointed and the Charge find Particulars against the 
accused were referred to this Court for trial by the Judge advo¬ 
cate for the Commanding General of the Seventh O.S. Army but, due 
to deactivation of the Seventh O.S. Army thl3 c«se has been re¬ 
ferred to this Court appointed by the Commanding General of the 
Third U.S. Army who became the successor In command to the Com¬ 
manding General of the Seventh O.S. Army. The required juris¬ 
dictional number of not less than three members of the Court panel 
were present throughout the trial. The accused announced in open 
Court that the Charges had been served upon him prior to trial 

(R 3). The accused w s properly represented by counsel and said 
counsel announced Its readiness for trial (R 2). The Court was 
vested with full power to try the accused for the offense alleged. 
The sentence was legally within the power of the Court to Impose 

(Art. in mo oa). 


4. EVIDENCE : 

a) For the Prosecution: On 20 January 1944. near Alvesse, 
Germany, Krels Peine, an American flier parachuted from his dis¬ 
abled plane and landed safely. There is no evidence of any vi¬ 
sible air bottle on that day (R 7). Adolf Glaslng and Elsbeth 
Voigts, witnesses for the prosecution, 3aw the flier land about 

70 meters away from them (R 5) and immediately proceeded towards 
him. The flier, on seeing them approach, took his pistol out of 
his holster and threw It on the ground in front of him (R 6). 

Very shortly thereafter the accused, Albert Luechau. arrived at 
the scene in order to take the flier prisoner (r 16) and '’pushed 
him several times from the back with the barrel of his rifle" (R 6). 
The witness Voigts stated that the accused hit the flier three 
times (R 10) but there is no evidence that the flier was injured 
thereby (p 6). The blows ,ere struck without much force (* 8) and 
,id not knock the flier down (R 6). Upon seeing this, Glasing 
turned to Luechau and told him to cease hitting the flier (R 6). 
Almost immediately thereafter some soldiers arrived fR 10) and 
the flier was turned over to them. Luechau started for home 
(p 6) and a6 he was leaving, Glaslng hit him with a whip, which 
incident the accused reported to the Krelslelter (R 15). As a 
result of this report and for Attempting to assist the flier, 

Glaslng iris later admonished and imprisoned in a work camp to 
do hard labor for a period of three weeks (P 18). 

b) The accused by his plea of guilty and in his testi¬ 
mony while on the stind substantially admitted the assault with 
which he is charged (K 11-17). He admitted "prodding the flier 


p- 


twice" (P 12) with a weapon which waa not loaded and for which 
he had no a (Munition (R 1*). The accused had two explanations 
Tor his aliened assault! First, that he merely prodded the 
flier in the rear to attract his attention so that he could 
speak to hin since "he had relatives in America" (P 13), and 
second, because he was excited since eight hundred to one thou¬ 
sand bombing planes were in the vicinity and boabs and lnoen- 
ularleo were falling (R 17). Ho other witnesses appeared on 
behalf of the accused. 


5 . wsauioL* 

a) The testimony appearing in the record of trial of 
this case shows no dispute as to any of the salient facta, there 
is no real conflict in any of the testimony. The witnesses for 
the prosecution and the accused tell substantially the sane story 
concerning the events on the day in question. *tae record indi¬ 
cates that the acoused entered a plea of guilty to the Charge and 
Particulars. 

b) The prosecution has presented all of the elenents 
necessary to establish the offense with which the acoused is 
charged. Testimony showing the accused to be a Uerman national 
was Introduced (R 2); the date and place of the offense was 
shown to be 20 January 1944. near Alvesse, Germany (R 5)* there 
was evidence that the accused committed a wrongful assault with 
an unloaded weapon (R 6, 7, 10 * 12). that the assaulted flier 
was a member of the United States Army (p 6) and the flier was 
unarmed and a surrendered prisoner of war in the custody of the 
then Oerman Reich (R 5*6). The defense has not denied any of 
the allegations constituting the Charge. The testimony of the 
witnesses for the prosecution was clear and concise and made by 
persons who were eye witnesses to the alleged assault, *hore 
seems to be no question but that the accused had committed the 
offense with which he is charged. 

c) The record shows that the prosecution and defense 
entered into a stipulation of facts as set forth in the state¬ 
ment of the prosecutor (p 2 * 4)• There is no question but that 
the facts subsequently elicited by both witnesses and the accused 
went considerably beyond the scope of this stipulation. *he te¬ 
stimony being extended in this manner must have weighed against 
the accused In the minds of the members of the Court, *he pro¬ 
secution in making the agreed statement of facts made such addi¬ 
tional assertions which, though subsequently withdrawn, were 
later made the basis for cross-examination of one of the witnesses 
as well as the accused by the members of the Court (l 15 *16). 
However, since the defense counsel failed to raise objections to 
this line of cross-examination and the examination by the Court, 
even though same went beyond the stipulated statement of facts, 

s ch does not constitute prejudicial error. 

d) All of the evidence Introduced at the trial was ad¬ 
missible under the rules of procedure established by the order 
creating Ullltary Government Courts. There is no question of 
law Involved in this case and there were no irregularities in 
the proceedings which prejudiced the rights of the accused. He 
wus defended by both counsel of his own choice and government 
defense counsel appointed for such purpose. Ho reasonable doubt 
exists as to his guilt. 
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e) The sentence imposed by the u ourt on the accused is 
legal and appropriate under the International Rules of Land War¬ 
fare (Art. Ill, U00 02). 


6. i&CA Jri IQ wmw- 

Albert Luechau, the accused, a w eraan civilian, Is 40 
years of ago, was a former county police officer, and has his 
residence in Alvesst, Gorman/. He was not a member of the 011*1 
Party and was appointed by the British Military Government ss 
Mayor of Alves** (P 12). He is a farmer by occupation (K ll). 
Luechau urt‘8 severely woundeC in the First World *ar (f 7) by i 
shot In Mu lung (P 13). He has e nervous hesrt ailment (R 13). 
As a result of said disabilities he claims to be fifty percent 
disabled. The accused was erretted end confined fron 14 July 
194$ to 21 July 194$ and then released. He was subsequently 
arrested on 1ft October 1945 and has been In custody contlnously 
since that date. 


7. emuML m. imm 

Ho petition for review has been filed upon behalf of the 

accused in this esse. 


8. BfcgflLHHMRAIiq ff W . . W flffltgi 

a petition for clemency has bean filed on behalf of the 
accused b this counsel which sets forth two grounds for oleaenoy. 
The first states that the facts, as contained in the record, in¬ 
dicate that the assault committed by the accused herein was merely 
a simple assault without *ny intent to do ^reat bodily ham and 
the second ground sets out that the accused ha* not been a Party 
member and has been selected b> the British UillUry Government 
aa Mayor for his couiauiity. 


In addition to the letter for clemency by his counsel 
accused's wife also has filed a letter In which she requests a 
pardon for the accused baaed upon the facts and also based upon the 
consideration that she Is left slone on the farm with her family. 


9. FJO »yJFW lATJ[tfgi 

Considering the record alone it appears that the sentence 
imposed on the accused la nore severe than might be warranted by 
the arnnner and force of the assault. On the other hand, there is 
evidence in the record from which the Court could have determined 
that the assault herein was equivalent to assault with Intent to 
do great bodily harm with a dangerous weapon (Par. 149m, MCV 1928) 
Considering the Table of Maximum Punishments as set out In the 
Court Martial Manuul as a guide the sentence Imposed by the ‘"ourt 
herein would not be excessive for the offense shown to have been 
committed. It must be borne In mlnu in these cases that the w ourt 
has had full opportunity to see the accused, hear him testify, 
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examine him as a witness• as well as all the other witnesses 
for the defense and the prosecution. It has had an opportunity 
to study the accused and observe his demeanor while he Is la 
the Courtroom and to Judge hie from their personal observation. 
In view of the fact that the Court nay have taken accused*■ con 
duct in Court into consideration in imposing its sentence it is 
felt that the Court sentence herein should not be reduced. It 
is therefore recommended that the findings and sentence of the 
Court be approved and the sentence executed. She proper order 
for carrying out this recommendstl on has been appended for the 
signature of the reviewing authority. 







MILITARY GOVERNMENT COURT 
Order on Review 

Case #12-1594 Order #. 


WHEREAS ALBERT LOBCHAO was convicted of the offense of 
wrongfully assaulting a prisoner of war, by an Intermediate 
Military Government Court at Ludwlgsburg, Germany, and sen¬ 
tenced to Imprisonment for the term of five (5) years, com¬ 
mencing 19 October 1945 at such place as may be designated 
by competent military authority by a judgment dated 11 April 


AND WHEREAS this case comes now before me by way of rerviow 
and after due consideration and In exercise of the powers con¬ 
ferred upon me, I hereby orderi 


THAT the findings and sentence are approved and uphold and 
the sentence duly executed. Bruchsal Central Prison, iruchsal, 
Germany, la designated as the place of confinement. 


Dated 6 June 1946 



. of Bevie 

QKOFFREY 
Lieutenant General, U. 8. 
_ CoaLiaiidlms 


Army 


QKRICHT DER UIUTABRRFGIEWJIO 
Revlslonsanordnung 

Strafsache #12-1594 Order #„ 


WOBEI ALBERT LUECHAU des Vergehens, unrechtmaesslger Aneriff 
elnes Krlegsgefangenen. von elnem Mlttleron Uerlcht dor Mllltaer- 
reglerung in Ludwlgsburg, Deutschland, fuer schuldlg erklsert und 
zu Gefaen'nls fuer die Zeltdauer von fuend (5) Jahren, beginnend 
am 19. Oktober 1945 an dem Ort, der von der zusUendlgen Milltaer- 
behoerde beselcnnet wlrd, durch Urtellsapruch, datlert von 11.April 
1946, vcrurteilt wurde. 

UND WOBEI dlese Strafsache mir Jotzt zur Ueberpruefung verge- 
leg t wurde, und nach gebuehrender Krwaegung und In Ausuebung dor 
mir uebertragenen Befugnlsse ordne lch hlermlt ani 

DAS8 das Untersuchungsergebnls gebilllgt und aufrechterhalten 
und das Urtell demgemaess vollstreckt wlrd. Das Zentralgefaengnls 
in druchsal, Deutschland, 1st als Ort der Haft bestlnmt. 

Datum _ 1946 


(Unterschrift der Revlslonsbehoerde) 
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REVIEW AMD RECOMMENDATIOI8 OF STAFF JUDGE ADVOCATE 


The accused, a German male civilian, was tried at 
Ludwlgsburg, Germany, on 11 March 1946 by a General Military 
Government Court appointed by Paragraph 14* Special Orders 
No. 45* Headquarters Seventh United States Arny, APO 750, 

14 February 1946. 

2. CHARGES . PLEAS . FIHLUOS AND SEMTMCE t 

Charge and Particulars Plea Finding 

Chargei Violation of the Lavs of Mar NO 0 

Particularst NG G 

In that Georg Hltaer, e Ueraan (Plea NG entered 
National, did, at Rauenheln, Qernany, by the Court) 
on or about January, 1945* wrongfully 
commit an assault upon two unknown mem¬ 
bers of .the United States Arny, who 
ware then unarmed, surrendered prisoners 
of war in ths custody of ths then u ernsn 
Reich, by hitting them with hie fist and 
a long handled scrub brush. 


The Court In closed session, at least two 
thirds of the members pressnt at the time the vote was taken 
concurring sentenced the accuaed to be lnprlsoned for a tern 
of four years, commencing the 27th dey of May, 1945. 
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3. JOBlSEI CI lQBAIt K&XIEfig: 

a) Zt la settled lav that civilian nationals of 
on# belligerent nation nay b# triad and punished bofor# tho 
duly constitut#d tribunals of another belligerent nation for 
violations of International lavs governing land varfaro. Whan 
a civilian vrongfully commits an assault and battery upon 
parsons vho have fallen Into their hands as prisoners of war, 

it is an offense falling within the scope of this rule. (Par.34i. 
FM-10). 

b) The latter referring this case to trial directs that 
this case should ba referred to an Intermediate Military Govern¬ 
ment Court. However, at the tine this case vas referred to 
trial no Intermediate Military Court was available so to expe¬ 
dite the trial of this case it was referred to a General Mili¬ 
tary Government Court which was available. Ho prejudice could 
result to the accused for the reason that the u enoral Military 
Government Court which tried this court considered that it vas 
bound by the aaxln sentence which could be Imposed by an Inter¬ 
mediate Military Government Court in the trial of this case 

(R 3). 

c) This General Military Government Court, which tried 
this case, was duly and legally appointed by the ftoMundlmg Ge¬ 
neral, Seventh United States Army. The Charges and Particulars 
were preferred by Howard F. Breese, Colonel, CMP, and referred 
to this Court by C.R. Bard, CoIosmI, JAOD. The required juris¬ 
dictional number of five members of the Court panel wore present 
throughout the trial. The accused vas properly represented by 
counsel and announced ready for trial. (R 2). This Court was 
vested with full power to try the accused for tile offense alleged. 
The sentence vas legally within the power of the Court to impose 
(Art. Ill, MO 02). 


4- SUMMARY Ql IHt EVIDKICg t 

a) For the Prosecutions In January, 1945. four American 
fliers parachuted from their plane near Raunhelm, Germany (p 4 , 
5,6,3,10 4 11). One of the fliers was wounded (R $ h 10). Hitser 
took two of the fliers to get a stretcher for the wounded erne. 

(R S). On the way he beat one of the fliers with a long handled 
scrub brush causing the victim to bleed from the head. (R 5.7,1). 
Then he returned with the stretcher he gave the filer who remain¬ 
ed with his wounded comrade a severe blow across the mouth with 
his hand, causing the victim to bleed from the mouth (lit 10). 
All of the Americans were then taken by members of the Vehrmacht, 
who had been summoned as protection for the victims, to the burger 
oelster's house (R 4 t 8). 

b) For the Accused! Accused testified that he saw four 
fliers bale out of their disabled plane and land in the forest 
near the factory where he vas working. He joined some other ci¬ 
vilians and picking up a stick proceeded with them to capture 
the fliers. (R 14). As he went into the forest he saw one flier 
hanging in a tree. This flier got himself free and came to the 
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ground. Accused shouted "Haende hoch", whereupon the flier 
put hie hands in front of the accused and accused grabbed his 
hands in order to help hlu raise then. Someone shouted "At¬ 
tention. the flier is shooting", whereupon the accused turned 
around and hit the flier with his stick (R 15 * 16). He then 
escorted the flier to the factory, accused noticed that the 
flier was bleeding fron the nose before he hit hin with the 
stick (R 16). Accused then returned to the forest to look 
for the other three flyers. On his way he net two fliers with 
a stretcher, one of whom was a flier whom he had escorted to 
the factory. On proceeding a little further he sew a wounded 
flier lying on the ground and another standing some five or six 
meters from him. The flier who was standing turned around ap¬ 
parently to hit the accused whereupon the accused hit hin in 
the face. This blow did not cause the flier to blood (R 17). 
Accused denies having gone with the flyers to get a stretcher. 

(R 18). He admitted the flier which had cone down fron the tree 
was unarmed (R 19). 

c) For the Court! Accused hit the first flier beoause 
he thought he was going to draw a weapon (R 20). 


5. IHBflMimi 

a) All of the elements of proof of the alleged offense 
necessary to establish the guilt of the accused was properly 
adduoed into evidence. The prosecution proved that the accused, 
a German national, did at or near Raunheln. Germany, during the 
month of January 1945, wrongfully commit two separate assaults 
upon two unknown members of the United States Army, who were then 
unarmed, surrendered prisoners of war in the custody of the then 
German Reich by hitting one of them with his fist and the other 
with his scrub brush. The identity of the victims as being Ame¬ 
rican soldiers was properly established (l 7,8, h 10). 

b) The victims of the assaults perpetrated by the ac¬ 
cused herein were American fliers who had been forced to leave 
their disabled plane by parachute and land in territory which 
was being held by the enemy. Under the principle hereinafter 
set out these fliers were definitely prisoners of war. "teeny 
personnel descending in parachutes from aircraft which is dis¬ 
abled or out of control nay not on general principle be shot if 
the descent la over ground held by forces hostile to the para¬ 
chutist." (JAGD Text Ro. 7, page 34)* 

o) The acts of the accused herein wore clearly acts of 
violence in violationcf the ruled of land warfare. Paragraph 73. 
FH 27-10 provides for the treatment of prisoners of war as fol¬ 
lows! "They must at all times be treated with humanity) and pro¬ 
tected, particularly against acts of violence, insults and public 
curiosity." 

d) The status of the fliers herein as being prisoners 
of war and entitled to proper protection was born out by the 
fact that the soldiers of the tfehrmacht took them into custody 
and informed the populace that they would not tolerate further 
mistreatment of the fliers (R 8). 
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•) The evidence shoes that the accused herein committed 
two separate acts of violence upon two different fliers. The 
first act according to the evidence of the prosecution was strik¬ 
ing the first flier with a long handled scrub brush (R 5,6 k 7). 
The accused denies that he hit the flier with the scrub brush but 
admits hitting him with a stick about two centimeters thick (R16, 

17 Ji Id). The second act of violence consisted of hitting the 
second flier in the mouth with his fist without provocation (r • k 
lo). 

f) The fact that both assaults were followed by a battery 
definitely established that the two acts of violence constituted 
assaults. (Page 178 MCM 1928). The only question which the Court 
had to determine under the circumstances was the type of an As¬ 
sault which had been committed. (Par. 149/WJt 1928). Whether 

the scrub brush or stick and the fist constituted dangerous wea¬ 
pons must be determined from the circumstances, normally a scrub 
brush or stick two centimeters thick and the fist are not con¬ 
sidered as instruments likely to produce harm (Par. 119 M, I^H 
1928). However, the fact that the accused used a great deal of 
force and violence In the commission of the assaults herein dearly 
indicate that he intended to do great bodily harm (Par. 119 n 
MCM 1928). 

g) The accused rests his entire case on the question of 
self defense. In the case of the first filar he states that ammo- 
one cried: "Attention, the flier is shooting", and ho struck the 
flier to prevent him from shooting (R 15,16 k 17). In the caao 
of the assault on the second flier he states that the flier tnrmed 
around apparently to strike him and he struck him in the mouth 

( R 17 ). The question as to whether accused's acts herein were 
necessary to protect his person la one of the issues which the 
Court had to determine in order to make its findings herein. Xn 
considering such defense the Court should have considered whether 
the accused's Impending danger was personal, Imminent and imme¬ 
diate. Hie Court should also have determined whether the eocueed 
under the circumstances was the aggressor and if they determine 
that he was the aggressor the Court need not consider the question 
of self defense because by an act of aggression the accused barred 
his right of self defense (8ectlon 846. Wharton's Criminal lav). 

In view of the admission of the accused that he didn't see any 
arms on the first flier before he struck him (R 19; end in view 
of the fact that the accused merely thought the second flier might 
hit him but without provocation (R 18) it cannot be said that 
the Court abused its discretion in not accepting accused's acts 
under the circumstances as acts of self defense. 

h) A careful examination of the record heroin revesla no 
errors or irregularities which prejudiced the rights of the ac¬ 
cused . 

1) lhe sentence imposed on accused herein was within the 
authority of the Military Government Court to impost (Art. X MOO l) 
However, considering the table of maximum punishments, as contained 
in the Manual for Courts-Martial as a guide, it would appear that 
the sentence of confinement for a period of two years would be ade- 

J uate to punish the accused for the offense of which the Court 
ound him guilty. 







7. DATA AS m ACCUSED : 


Accused Is a 41-year old Ueraan civilian whose last ad¬ 
dress Is Vains-Glnshelm, Germany (h 2). He le married and has 
two children. He is a master worker In the Opel factory where 
he has been employed from 1930 to 1945 without Interruption. 

He was a member of the SA since 1934 end a member of the VSDAP 
since 1937. He did not actually make application to Join the 
party but was made a party-member automatically. (R 12 ft 13). 
Accused suffered Injuries in an air-attack on 20 June 1944 whloh 
consisted of demolishing his left side and poisoning him with gas. 
These injuries caused the accused to have a heart ailment which 
made him very excitable (R 13 ft 14). Accused has been in con¬ 
finement since May 1945 (R 20). 


S. PFTITION FOR REVIEW : 

A Petition for Review was filed on behalf of the accused 
in which he states that he has admitted the acts of assault. 

That such are of a minor nature and were committed in a state of 
excitement caused by the air-attack, which preceded the commission 
of the offense, without malice of ferocious intent. He also states 
that no dangerous weapons were used and mo serious Injuries result¬ 
ed therefrom. Because of the foregoing facts accused believes that 
the sentence imposed by the Court was unduly harsh and severe and 
requests that such be modified by the Reviewing Authority. 


9. CLEMENCY : 

No Petition for Clemency other than that contained In the 
Petition for Review has been filed in this case. 


10. 

Considering the table of maximum punishments as contained 
in the Manual for Courts-Martial as a guide it is recommended that 
the period of confinement be reduced to a period of two years com¬ 
mencing May 27. 1945. Otherwise the record is legally sufficient 
and the findings of the Court should be approved and upheld. The 
proper order for carrying out this recommendation has been append¬ 
ed for the signature of the Reviewing Authority. 


"~V>*. C* 

U. C. SETZflMF.I 
Capt., Inf 

Chief, Trial Section 



CHARLES E. CHKEVFn 
Colonel. JAOD 

Staff Judge Advocate 
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MILITARY GOVERMMRVT COURT 
Order on Review 


Order Vo. 




Os \ 


Coo# Vo. 12-2025 


MARIAS OKORO HITZJSR Ml OOBVlOted of the OffOOSO of wrong¬ 
fully *bM olting o prisoner of war by o Oenorol Military Qovera- 
oent Court Bitting ob on Intermediate Milltory Government Court 
ot Ludwigsburg, Germany, and sentenced to imprisonment for o ton 
of four (4) year*, beginning 27 May 1945' by a judgment dated 
11 llaroh 1946. 

AMD fHKRKAb this oaso now comes before ns by way of review 
and after duo consideration and in exercise of the powers con¬ 
ferred upon mO' I hereby ordert 

THAT the finding of the Court bo approved and uphold but the 
sentenoe is reduced to imprisonment for a period of two (2) yean 
commencing 27 May 1945. As thus modified the sentenoe will be 
duly executed. Bruohsal Central Prison, Brueheal, Germany, is 
designated as the place of confinement. 


Dated a June 1946 



OlIOFFREY ] 

Lieutenant (tenoral, U. S. Army 
Commanding 

- ( fi i T ir 


G&RICHT DLH MlLIfAERRBQZKJHJVQ 
Revlsionsancrdnung 


Strafsache Vo. 12-2025 


Order Vo. 


WOBRI GEORO HITZER des Vergeheno, unreohtmaessiger Aagrlff 
cines Krlegsgefangenen, von einem ale Mittlores Oerloht fungleren- 
den Oberon Oerloht derdOLtaerregierung in Ludwigsburg schuldig 
•rklaert und su Gefaengnis fuer die Zeltdauer von vier (4) Jahren 
beglnnend am 27. Mai 1945• duroh Urtellsapruoh, datlert von 11* 
Maers 1946, verurtellt wurde. 

UVD fOBEl diese Strafsaohe air sum neberpruefen vorgelogt 
wurde, und naoh gebuehrender Erwaegung und in Ausuebung dor air 
uebertragensn Befugnlste ordne ioh hi emit ant 

CALS das Uhtorsuchungeavgebnis und das Urteil gebilligt und 
aufreohtorfealten wird, das Urteil jedoch auf Raft fuer sine Salt- 
dauer von swei (2) Jahren , beglnnend am 27. Mai 1945' rodusiart 
wird. Vaoh diesor Abaenderung wird das Urteil doageaaess ausge- 
fuehrt. Das Zentralgefaengnls in Bruohsal, Deutschland, 1st als 
Ort der Haft angegeben. 


Datum 1946 

( ff nterschrlft ' der Revisionsbehoerdd) ’ 


-TPHiTT 
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nt/iKTVJirfiw thitd ; ®rr 
rr'tcr or rF ^awf jrmnr /who t* 
' AM (Tivrn W'<m 
A*** 403 m s mrr 


War Crimes Trial 
Report No.38. 


(t>**'* 

t» intm ttatw ^ 


( *ttO Rudolph, • 
Trr^en natlond. 


.-‘“0 **»»mvTr'*w3 or rpArr juwt awocate 

1. TRT/cr t 

The aocueed, e neman clrllif n, wee tried at Ludwlrebwf, 
norm any, on 2 /^rll, 1944, by an Titereedlate villttry floranwtrt 
court uppoluted by ocr. 11, ‘peel el rrdere « 4 , *ie*dauertere ev*rth 
r halted ^tfct's ny, /tt 758, C5 Kerch, 1946. 

2. C” T»Tyr. ll,n. rrr?T7M _m) JJJTJWOTI 

3h#rg*c end srtloulrre le« Finding 

Charge» vlol»t: on of the T.nwt of roar wo 0 

krtieularwt WO 0 

Jn thit otto Rudolph, / German nrtl Ml, did, 

• t or m < r ''fengerbniaen, nenxny, on or about 8 K or saber, 
1944 , wrongful 7 oe-»lt en aaeeult upon »n unknown member 
of the nnlted "tstne .‘rey, *ho nee then on unfreed, 
surrendered prisoner cf w*r In the custody of the then 
Oemrn Reich, by beet In* bin on the heed i*th e rock, 
(emended to Include "end bet ting hln v*lth hie fist.") 

(T» 2) 

sentence 5 The court in cloned sees'on by tt least two- 
thlrde vote of the vambers present «t the tlee the rote see taken 
ooneurrlng, senteneed the accused to be ienrlsc ned for a tan of 
oeren (71 ysere eorrenotnc J'»e 4, 1945, et uofc plroe ee n*y be 
deeirmted by c- epetent ell it try > ' thorlty. 

3. TfflrsnTQTTcm V-'-T^iW t 

a. Tt Is eettled lev that olTlllan n<tl >nale of one 
belllrarent netlem way be tried ami rnlahed bef<re the duly 
eonetltnted tribunals of »noth«r bel. 1 ir«reri nation for rlolitirne 
of intern Clonal l*we wrw'rif 1 <*bS serfere. hen a olrllim 
wrongfully oosmlte an rseeult *nd battery upon e per eon <dio has 
fallen Into hie h»nsle ee s prleoner of *<*r it le <n offense felling 
vltbln the scope of this rule. (per. 348 , n? 2T-1&). 


/ 


, 


b. Th® Int«r:-«dlet® *llitc>iy Covern*®T* Court whlto triad thl* 
OKU* wrt duly t*nd lustily appointed by th® Ccanandlng ^#n«rrl, 7th 

united . my, byp*r. 11, r 'p®olal ^rder® 84, T»eedquerter® 

7th united -tstea ' n»y, APO 788, dit®d ?B Mrrto, 1946. Th® 
ohrrgea wr# ^referred by ''owrd 7 . n r»a*i, (Jol., C*r», end referred 
to trial by <5.R. nerd, Col., Ja£»T>. Th® required juried lot iond 
number of three manbora of th® court penal were present throughout 
th® trial. ^h® eocuaedtoeted ttwt he b d be®a f-rrad with th® 
otwrge® prior to trial and intrrduood ooun«dl, too «tet®4 that h® 
we® prepnred fbr trial. (R 1,3,6) This court as® vested with fVill 
no war to try th® accused for th® offence all egad. Th® sentence wr® 
!®«®lly within th® pow-r of th® ocurt to Inner®. (art. TT7, lf.n.O ») 

4. ^rrnr^m 

®. ror th® Pro neo'jti on< &n or "brut 1 November, 1944, 
wren* Kemplek, e ’xillah forood lrboror, found an /nerio».n pilot 
in e field ne< r hi® hoa®. w® took th® pilot rn) fed him for • day. 

"® later hid th® flier -md«r • railroad bridge on th® railroad lln® 
toloh r»n between i'll heueen end reng-rheunen, rermany. About 
three day® Utrr th® eoouaod Ctto Rudolph found the flier under th® 
bridge. n n finding th® filar he ordered him to com out end proofeded 
to t®k® hi® pistol which he fbund upon hi® pero*. Th® flier *ed® 
no ett®npt to fight be4c or ®eoep®, qodolpta prooeeded to hit th® 
flier In the heed with e it*®, knocking the letter to th® grr.nnd, 
whereupon th® eocased and three other "enaon® jimped on th® filar 
* rvd proceeded to beet hi* until he wen unaoneolnu®. nren after 
the flier we a unooneelou® th® oamen®, lnoludlng th® accused, 
centlnued to hit th® flier,too a® still lying on th® gtonni, with 
atlok® end klokad hi* with their feat. ^he only «®t of r®®l®ta®o® 
toloh the flier put up wee to put hi® head® over hi® f®«® to protect 
hi® fno® fro* th® blow®. The filer tand® no effort to ®®®®p®. 

"•▼oral Q®rnan® then prooeeded to plek up th® filar end lend hi* 
on to a looonotlr® end t. ok hi* to qang®rhnua®n, Germany. 

Ir 1£, 13,21,38) Th® next day, in th® torn of ■' ngerheueen, this 
filar w»® soar with eight cth-r filar®, all of who* war® loaded 
on • truck rnd t ran® port ad to *>*■ unknown daatlnetloa. (r £l,8C). 

Th® proeeoiklonr® entire eaa® wan oontainsd In four stetaaent®, 
three of toloh wei® -udo by nollah dlaplaoed pm* eon a in th® craaeno# 
of ;*®riocn of floor® iswedle tely if tor th® arriral of /Mr loan 
troona in th® area. (R 7, Txh. A,w,<j). 

b. Tor the oeuaodi The aoruoed tdelta that on 8 Roramber, 
1944, ha fbund a flier under a rcllroed bridge n®nr *■» ngerhiusen. 
nernrny. wie story 1® thrt on finding th® filer, too* he then*™ 
to b® either wngllih or I mm riot®, he ordered hi* to er ne out fro* 
under the bridge, which th® fll*r did. Th® scoured then prooeeded 
to welk with the flier aonghundred r.etera toward® th® re 11 rood 
trrok. ocuaed had aeon ® loo emotive appro®tolag ®o*e firo *®ter® 
aw®y end Intended to load the filar on th® locomotive and tek® hi* 
to «*angerhrueen, °«nnrny. The locomotive stopped red two nen 
who* roouaed reoognired ea <*eneohel rnd ^yar cot off tho loo cacti to 
tnd oom to neat the aooueed end the filar. -eoeohel inquired 
of the eoeueod whether ho hrd see robed the flier erd upon reoolTlng 
a ne«itire tnawer proceeded to ear rah the pilot end found a pinto 1 
on hla oaraom. •’enaohel then prooeeded to open to® pilot* a bleu a# 
toll# eoouaod i nd kyer hold hi* by too arm®. A® lenaohel prooeeded 
to unbutten tho top button of tho flier'® bloue®, th® flier l*ah®d 
out with hi® bead® r nd flat, hitting the n®ou®ed in th® fn®» with 
hi® fiat i nd kicking hi* on th® ahln®. Hym r than r>ro«®®ded to 
epproc«h th® flier fto* behind rnd grabbed hi* (round th® hand 
t 






and ■ ith the c sal at race of the aoouaed end 'euschal loidad the fll«r 
on the locon tlve in4 t ok him to uanrerhausen. (1(83,84) -ocuaed 
denies hmr tng ever strugfc the filer rt any tine. (R 24 ) /ocuaed 
take* the position that the rtetementa of the <->ollHh It borer# whlah 
were Introduced ee r pert of the proesoutloi* oeae, which «t*te 
th't he bs^t the nisr, ere statements of biased end prejudiced 
people -*o bitad hie heeauee he wee a nerwn. /ocuaed further 
atetea thrt'One tine he oaurht Frans Keaplek steeling ploklea end 
had turned hln over to the oollee. 1 r> 29 ) t*n soother oeeeslom 
he had caught two men, who* he knew lived in the sane berraeka 

with the worsen -d\o n'da the stetenedta a rlnat hln herein, pilfering 
freight o»r« > rd he hod turned then over to the pollee. (o 29,3o). 

ecu sad oleo stotoa th^t he waa flrat arrested end interrogated by 
a -‘olleh ran oho, rfter lnt«rro»et lng hln, took hln down the seller, 
thrertaned hln with a pistol, atruok hln on the ear, end kicked hln 
In the stcneoh lesvlng injuries Which required nedto*l treatment 
end from which the eoouaad had not fully recovered ut the tine of 
trial, (p 83, 8,9). 

9. -r<yyn<Tr , * « 

r. The evidence ae odd need before the court by the 
nroaccutl proves that the acmiaad Otto Rudolph on B November, 1944, 
found an 'merlern filer under e rellro*d bridge near mangerbau-en, 
"erreny. (R 18,13,21); that et this tine the eccuaed proceeded to 
disarm tha O 1-r rnd take hln Into custody. In the proeess of 
Murrain* the filar, accused hit the filar In the head with a rotk, 
Vnooklns. tha f) ler to tha ground, whereupon the aoouaed and three 
other aemane fell upon the filar tnd proceeded to beat hln with 
sticks npfl kick hln with their feet until the fl i«* wes unconeoloue. 

(R 12,13,81) The Identity of the filer aa an narloan soldier vaa 
properly set cbll shed. (R 12,13,81) Thus the prosecution proved #11 
the aleasnts naaecntry for the oourt*e finding ^he accused guilty 
of the offense charged. 

b. •’’here la a might variance betwaaa tha avldanoa 
and tha partlculera aa contained In tha eharga aha at. Tha 

particulars etata that tha vlotln waa *n urn mad prison* of we* 

In tha custody of tha than ‘Sarasn Reich. The evidence ahowe thtt 
the victim at the time of the assault waa aotuaUy being apprehended 
aa a prlacpar or rer rod that tha assault herein wee oounltted In thg 
ore star cf trklng hln Into custody end disarming hln. jhe allegstiona 
In the charges and osrtleulrra in war crimes essea need not be stated 
with the nme jtrec talon ca la nec-saery in tin case of a aoimon lav 
lndlotnent. To long as the variance does not axoaad that standard 
vfelch oan ha raaaonahly imposed under the eireunstaneaa It sen not 
be a*Id thrt tho V'rlenor Is one which prejudieca tha rights of tha 
scon wad. ( yn ra Teaw abate, it.?, supra me court oana woe. 61, ml a. 
and 672) 

o. ft tha beginning of the trial, prosecutor with the . 
eoreent cf the onurt mended the pertloula*s to Include the ordsj 
*tnd h«a%Ins hln with hi# flat." The miss of oroeedure In 
Military wove nment l»ourte owns It the amending of rVrges , nd peril- 
colt re rt my tine hc'rrn the court makes Its finding rnd gives the 
oourt the d lac ret Ion to grant an >djc unmonk whenever the court 
la oonvlnoed th* t the i rw*ndnsnt of tha charges epd ju rtloulrra 
Trejudlcaa the righto of the rooueed. **ule 13, rules nf nrooedure 
In or-urte^ uoh m defence counsel rdnitted tte t the 

object on to the mendf-ant o' the ehrrge »nd n*itleulire was merely 
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a formal objection but stated th»t he wee prepared to oontlnue with 
the trlil nnd It was not neo-asary for bin to hnre na djournnent, 
it oen not be said that the a urt abused lte discretion In not 
granting en adjournment in this eeee. I* 2,3 j 

d. ^he entire eeee, presetted by the record, resolves 
itself into e question of fact. I t beocne the duty of the oourt 
to determine whether the feats were es set out by the prosecution 
or by the eacuaed. ^e court eocepted the frets as presented by 
the prosecution end ns long t o there ere facte in the record rtilah 
sustain the oourt e finding it can not be eeld that the murt 
abused Its discretion herein. 

e. T he tcntenee ca Imposed by the oourt herein was within 
the authority of qn intermediate ^Ultrry Government ®ourt to impost, 
Urt.M*, *.«•*.«* However, considering the table of maximum punish¬ 
ments ci contained In the Manual for °ourts Partial ts e guide. It 

is neoesa* ry ( in order to Justify the ear ere sentence imposed, for 
the feats re found by the oourt to be equ'relent to the offense of 
en eooault with the Intent to do great bodily Injury with e dangerous 
*e*pon. Whenever e court or r. reviewing authority finds Itself 
presented with s oess on behalf of the prooeoutloa which la obtained 
entirely in statements m> Is by Polish displaced nersoma who mrds' 

*’»h atstamenta l< medlrtely following the errlvd of *mt1o«b 
troops in ths particular ires in rtloh such persons wear* living, 
greet a re must bs used in ^sighing end evaluating eueh statements. 

H must be borne in mind that such etetaeieute were nsds at s time 
«nd by persons wh re sole Intent was to avenge themselves against 
the a «rwn population. l 'o accept audi statements blindly cad 
without realising the ondltiona under whlgi they were mads pi rose 
the oourt and r reviewing authority in the position of enforcing 
• new tyranny over people *\o may be Innocently aooqeed of arises. 

*t ia V a policy cf our government in handling w er ^rlmse eases 
to consider at oh oooe upon lte individual facts end to try, as 
far ae h unruly possible, to impose sentences whlA are adequate 
to punish ths individual orlmaa committed. Mtere Is svldsnss In 
the record herein which ia definitely oorreborctsd end which shews 
thirt the eocused, at the time he was first Interrogated by s 
Polish msn, was nbuesd and mlstre ted. ^s statement of the 
incident was that following the interrogation he wee taken to e 
cellar where he w« threatened with e gun and later b*«tem on the 
head end kloked In the stomach. 't the time of trial the eecuaed 
wee hard of hairing in one ecr <nd wee still suffering fr»m wounds 
in ths atone oh which htd required medical treatment while he is s 
being held bs a ris near. Realising these faote, the only oon- 
elueicn which we can roparly dram In this ease is that the state¬ 
ments introduced by the prosecution greatly exaggerate the facta, 
and It is believed by this reviemsr th»t the only fair lmplieetioa 
from ths evldsnoe presented herein requires us to o. nslder th».t ths 
offsnas oonnlttsd heroin x was equivalent only to en eeeeult with 
the Intent to do grert bodily Injury > nd that a tentenoe of two (fi) 
years lmprlsonneat beginning 4 J une, 1945, would be adequate to 
punish ths accused for the offense of which he hse bean found guilty. 

f. *fter ft o ireful consideration of the entire record 

no errors or Irregularities hove > sen found, other than ths extreme 
sentence Imposed by the court, which would aubwtnntlelly prejudice 
the rights of the roouaed. 
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6. ) : To 'CCirso t 

Accused la 49 ym ra old, A (Iron civilian, married 
with h jumlly con-1st ng of four ahildren. Hia L at r sidence 
w s in Rleedett, district of Sang* hausen, Cermany. (R 4,41 
Ha hoe orkad as a common laborer >n a r llroad frm l6 Ifureh, 

1933 to Novxuobor, 1944. On tha luttor d-ta ha became an offioial 
on Lha r.ilrod, charged with tha duty of gu rding tha track* to 
rovant any parson working along tha railroad fro® being lnjurod 
by ..sting trains. Ha was d ing tide ,-rticul r task st tha tins 
of lha incident prerented in tha raoord. (R 26,35) Acousad at- tea 
that ha * .a never e sober of the 88, f.A, Oectaio, or Nasi P arty. 

(R 26) Nor is there on,' showing in tha raoord or *Uied 
indicating any Party affiliations. Ha has baan in c nfinamsnt 
since 4 June, 1945* (R 41). 

7. P~ TITIOW FOR RMBW l 

a. A petition for review hue been filed on behalf of tha 
. ecu sad herein setting forth the following grounds for review j 

1. That the victim herein was not shown to be 

an un rmed, surrendered rleoner of war at tlie time of the incident, 
s was allowed in the olurge nd p:rtioniare* 

2. Ihut the sworn statements of the olish displaced 

per tons which wars introduced into svidsnoa by the prosecution 
are so inconsistent nd bi sad th t they la va a re eonabla doubt 

oe to the guilt of tha accused. 

3* That the offense herein occurred under auoh 
circumstances th t the §t tenants of the "olish displaced persons 
pe r to bs ex ggsr ted end th t the offense herein was nothing 

nora than a simple ass ult. 

b. Accused t kos the j osition, in his petition for 
review, tnat the victim of the alleged assault was not, t the 
time of the offence, on unarmed, sr rendered rleoner of war* 

There is no die ute n tha record that the victim wue an Amarlean 
filar who had obvi uely been forced to la va hia disabled plume 
and land in hostile territory and as such would be entitled to 
protection as a rioonor of war. (p.34, JAOO text 17) The 
oars f ct th t ha c rried a istol con not be said to rob him 

of the rlvilegss to which ha would be entitled on a rleoner 
of war. It ra-et be borne in mind th-t at the time of the incident 
in question the flier was being cp re!-ended and disarmed. The 
evidence is clear th t d ring his apprehension the flier mode no 
attempt to seer s nd th t tus only rer-lstonos which he offered 
w a th t ><hich ha mode hen ha found himself being manhandled by 
the accused, Uyer and Monachal. Even then ha mode no effort to 
keep or retake his pistol. (R 23, 24). Even under the authority 
cited by the accused in his ctition for review, the fact that 
as soon aa tha vietim found hiaself ovurpowured he proceeded to 
volunt-rlly refrain from using tha last m- ons of defense which 
ho had in iris possession at the time of his oartura • nd volunt-rlly 
1-cad himself in tha custody of tha accused and the other Gomans 
as prisoner of war fu.ly eubstantlotas the contention of the 
prosecution that at the time of the alleged assault the victim#, rein 
. s actually on un rood, surrendered prisoner of war. 

c. The roj« sitter r adv need by tha accused in his 
.eoond rrouni -f Me etition for review has already boon fully 
ilscjssed in r^gru h • of the discussion and any further die- 
cuaaiun of tha matter here w uld be undue repetition. 
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d. It la uita evident from the record that the fact* be 
resonted in the statements of the Polish displaced ^arsons are 
Mphly exaggerated. However, to say that the offence h.rein 
see merely e ulvalent to 4 simple assault a peers to gp uutrsy 
in the other direction. The only obvious o nclusion «hiah cun 
be reached from the faete as set out in this record is that the 
offense committed by the Moused herein was equivalent to the 
offense of an assault with the intent to do grett bodily haia 
nd, ae Heretofore been recommended, should bs punirbed accordingly. 

8. CLOfKNCT i 

a. A etition for aluraoncy hus been filed on behalf of 
the tfocueed herein. ? eh petition oots forth os its grounds the 
statement th t the foots do not warrant the sevare sentence 
imposed by the oourt herein. Thiu ground of demons/ is supported 
by a letter signs<jby the ; roseoutor in this oass who repasts 
clemsnoy on review on the basis that the prosecutor feels that the 
sentence lmposod by the oourt herein is in excess of that necessary 
to punish the accused for the offense of which he has been found 
Ijallty. 


b. The etition for clemencymd the letter of clemisy 
merely support this reviewer's prior conclus on as stated in 
fra graph "e" of the discussion to the effect that the sentence 
imi osed by the oourt herein wee excessive and not In beeping with 
the policy of in oeing a sentence in ouch oases which fits the 
crime of which the accused has bean found guilty. 

9. HKOtOCatPATI Jh 

It is reoommended that the findings of the court herein 
be approved and upheld but that the sentenoe be r e dm eed to a 
eriod of confinement of two (2) years contendng 4 June, 1949* 

An order carrying out tnis recommendation is att shod for the 

signature of the reviewing authority. 




l/.C. rCTZRKOBk 


Capt., Inf 
Chief, Trial Section. 


I concur. 



ci i hiy.r K. chittR 
Colonel, JAOO 
taff Judge id vacate. 


y 
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’ULIfARY GOVERNMENT COURT 
Order on Review 

Case #12-524 Order #. 


WHEREAS OTTO RUDOLPH was convicted of the offense of wreng- 
t'ully assaulting a prisoner of ear by an Intermediate military 
Government Court at Ludwlgsburc, Germany, and sentenced to Impri¬ 
sonment for a period of seven (7) years, commencing 4 June 1045 
at such place as may be designated by competent military authority, 
by a Judgment dated 3 April 1946. 

AND WHEREAS this case now cones before me oy way of review 
and after due consideration and In exercise of the powers con¬ 
ferred upon me, Z hereby ordert 

THAT the findings of the Court be approved and upheld but 
the sentence Is reduced to Imprisonment for a period of two (2) 
years, commencing 4 June 1943* As thus modified the sentence will 
be duly executed. Bruchsal Central Prison. Druohsel, Germany, Is 
designated as the place of confinement. 


Dated Q June 



QK0FFPEY KaxS3 

Lieutenant Oeneral, U. 3. Army 


Coamandlni 


GFRICHT DER tfXLXTAERRFOXERUIO 
Revla1onsanordnung 

Strafsaohe #12-524 Order #„ 


WOBEX OTTO RUDOLPH des Vorgehens. unrechtaaesslger Amgrlff 
eines Krlegsgefangenen, von elnem Hlttleren Oerlcht der Ifilltaer- 
reglerung In Ludwigsburg, Deutschland, fuer schuldlg erklaert and 
zu Uefaengnls fuer die Zeltdauer von sleben (7) Jahren, beglnnend 
am 4. Juni 1945 an den Ort, der von der sustaendlgen tfllitaerbe- 
hoerde festgesetzt wlrd, gemuess (Jrtellsspruch, datlert von 3.April 
1946, verurtellt wurde. 

OND WOBEI dlese Strafsache air Jetzt zur UeberpruefttfMI vorge- 
legt «lrd, und nach gebuehrender Lrwuegung und In Ausuebuag der 
mlr uebertragenen Defugnlsse ordne lch hlernlt ant 

DAS8 das Untersuchungsergebnls des Gerlohts gebllllgt und 
aufrechterhalten wlrd, das Urtell Jedoch auf Haft fuer die Zeit- 
dauer von zwei (2) Jahren, beglnnend am A. Juni 1945, reduzlert 
wlrd. Each dleser Abaenderung wlrd das Urtwll demgemaeas ausge- 
fuehrt. Das ^antralgef&engnls In Bruchsal, Deutschland, let als 
Ort der Haft angegeben. 


Datum ____________ 1946 
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War Crimes Trial 
Report No.39* 


17 April 1946 


THF UNITED STATES 
▼ 8 

Alfred Roller 
a German national 


REVIEW AND RECOMMENDATIONS OF STAFF JUDGE ADVOCATE 


1. TRIAL ; 

The accused, a male German civilian, was tried 
at Ludwlgsburg, Ooraany, on 2 April, 1946, by aa later- 
mediate Military Government Court appointed by par. 11, 
Speciul Order #84. Headquarters Seventh United States 
Army (Western Military District) APO 758, 25 Maroh 1946. 


2. CHAnGiS , PLEAS, FUtflJBflfi M£ 

Charges and Particulars Plea Flndlnf 

Charget Violation of the Laws of War NO 0 

Particular; WG G 

In that Alfred Koller, a German 
national, did, at or near Roloven, Ger¬ 
many, on or about 26 November, 1944. 
wrongfully and with Intent to do him bo¬ 
dily harm, commit an assault i?on an un¬ 
known member of the United States Army, 
who was then an unarmed surrendered pri¬ 
soner of war in the custody of the then 
German Reich, by hitting him over the 
head with a stick. 

Sentence; 

The court by at least two-thirds vote of 
the members present at the time the vote was taken concur¬ 
ring, sentenced the accused to imprisonment for a term of 
five (5) years commencing the First of May, 1945. 


, a Jl • ~k 
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3. DATA A£ la ACCUSED » 


Accused Id a German citizen. Additional personal 
data is set forth in the discussion under clemency. 


JURISDICTION: 

a) It is settled law that civilian nationals of 
one belligerent nation may be tried and punished by the 
duly constituted tribunals of another belligerent nation 
for violations of International laws governing land war¬ 
fare. When a civilian wrongfully assaults or beats an 
enemy person who has fallen into his hands as a prisoner 
of war, it is an offense falling within the scope of this 
rule. 


b) This Intermediate Military Government Court 
•us duly and legally appointed and the charges and parti¬ 
culars against this accused were properly referred to this 
court for trial by order of C.R. Bard, Col., JAQD and the 
charges preferred by Howard F. Dresee, Col. The required 
Jurisdictional number of five (5) members of the court 
panel were present throughout the trial. The charge and 
particulars were served on the accused prior to trial. 

The aocused was properly represented by counsel and the 
defense announced ready for trial. The court was vested 
with full power to try this accused for the offoaso alleged. 
The sentence was legally within the power of the court to 
impose. 


5. EVIDENCE : 

a) For the Prosecution: On or nbout 1200 hours, 

26 November 1944* a plane crashed In the vicinity of Rolo- 
ven, Germany, and the pilot, Ross S. Houston, an Auerloan, 
parachuted down near the village (R 7 to 10 lncl., 13 J 
exhibits 1 to 5 incl.). Several local people from the town A 
gathered around the pilot. Among the first to approach the 
victim waB the accused, who had picked up a stick as he ap¬ 
proached the flier. The accused struck the victim from three 
to several times about the head, until he began to bleed aad 
was caused to fall down (R 7,3,9; exhibits 1,2,3). The ac¬ 
cused in his confession states that he struck the victim only 
on the back (p. 13, exhibit 5). A member of the crowd told 

the accused "not to beat him any more" (ft 7, exhibit 1) and 
shortly thereafter a lieutenant from the Luftwaffe and two 
soldiers from the anti-aircraft aivlslon. German armed forces, 
took the pilot to the office of the commandant of the Luft¬ 
waffe (R 7 to 11 incl.; exhibits i to 5 incl.). 

b) For the Defense: The accused, in an unsworn 
statement, testified as follows: On the morning of 26 No¬ 
vember 1944. I saw four aviators bail out of a plane in the 
vicinity of Roloven and one of them landed near our village. 
When he landed I Jumped on my bicycle and pedalled to where 
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he had land«d, t*or the purpose of seeing what he looked 
like. As 1 approached him about twenty persons, mostly 
women, had already gathered around the pilot, who was 
"standing with the women." I noticed no gun on the pilot, 
he was neither wounded nor bleeding. I found a stick 
about 3/4 of a meter long and as thick "as my finger" and 
hit him over the back twice. He offered no resistance 
but as "he backstepped he stumbled" (R 18). Then a German 
soldier appeared and took the pilot away and I don't know 
what next happened. I have a goiter, which is my explana¬ 
tion for becoming excited and hitting the pilot (R 16 to 
22 lncl.). 


6 . 

a) The total proof adduced by prosecution consisted 
of four sworn statements, three of whom were alleged to have 
been eye witnesses to the offense, and the confession of the 
accused. Ho witnesses were called by the prosecution for the 
reason that they were residing in British territory. The 
statements apparently were taken by a field investigator of 
the War Crimes Branch and not by a War Crimes Investigating 
Team. The statements are extremely brief and the right of 
cross-examination of the witnesses was not extended to the 
accused at the time of the taking of said statements. How¬ 
ever, it should be noted that the accused in open court 
through his counsel admitted the war crime for whlah he had 
been charged, except for a relatively unimportant factual 
detail, that is, whether he had beaten the victim on the 
head or the back. The four sworn statements of these wit- 
nesses were sufficient to establish the corpus delicti of 
the offense and for admitting the confession of the accused 
as part of the prosecution's case. 

b) Counsel for the accused raised several objections 
to the admissibility of evidence during the course of the 
trial, which shall be discussed in the order in which they 
appear in the record: 

(1) The defense objected to the admission in 
evidence of the sworn statements of the four witnesses in 
lieu of hearing said witnesses in open court (R 4, 6). 

The rules for admission of evidence in 
Military Government Courts are that the court shall in 
"general admit oral, written and physical evidence having 

a bearing on the Issues before it . Hearsay evidence. 

including tho statement of a witness not produced, is thus 
admissible, but if the matter is important and controverted 
every effort should be made to obtain the presence of the 
witness ...." (Military Government, Germany, Technical Ma¬ 
nual for Legal and Prison Officers, 2nd Edition, par. 9, 
page 43). Earlier in the trial and immediately after the 
arraignment and also in the course of the defense's argu¬ 
ment on its objection the accused, through his counsel, ad¬ 
mitted that he had committed an assault upon the pilot by 
boating nlm on the back. Defense counsel, anticipating 
the expected proof, denied that the accused had beaten the 
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victim over the head and therefore the witnesses should 
be called so that he would huve the right of crcsr-exomln- 
ing the witnesses. The court properly ruled that the 
documents were admissible. The subject matter of the con¬ 
troversy, that is, whether the accused had beaten the vic¬ 
tim over the head or the back, was not An Important factual 
matter since the accused had already admitted the material 
elements of the offence for which he was charged when he 
admitted that he had beaten the victim over the back. The 
court's determination was neither arbitrary nor an abuse 
of discretion. The substantial rights of the accused have 
not been prejudiced. 

(2) The second ground of the defense's objection 
to the admission of the documents is that "the particular 
prisoner of war was not an unarmed and surrendered prisoner 

of war at the time he beat him . only afterwurda . 

only a parachuted flier not yot surrendered" (R 5). 

Counsel'8 reasoning behind this objection 
is not too apparent at this point of the proceedings since 
it 13 an objection to the admission of certsin documents 
and not a motion for a finding of not guilty. 81nce the 
basis of the defense's motion for a finding of not guilty, 
which appears later in the record, Is a restatement of the 
argument on the above objection, the two will be discussed 
together. The test to determine the status of an enemy 
combatant is not whether he is armed, but has he ceased to 
fight and asked for mercy. "When an enemy combatant ceases 

to fight and asko for mercy, he is soliciting quarter . 

thus a combatant who ceases to fight and is willing to be 
captured may not be killed or wounded .... An enemy whose 
aircraft has landed on territory held by the opponent may 
not be attacked If he does not continue to resist or try 
to escape, for he will be captured in any event". (Law of 
Land Warfare, J.A.G.8. Text #7, p. 32,33)* 

(3) Defense counsel objects to the admission 
of the accused's confession for the reason that it is in 
violation of the best evidence rule. 

No prejudicial error was committed by the 
court in admitting the sworn statement of the accused as a 
confession and in not confusing the rule for the admission 
of confession with the best evidence rule. 

c) The offense for which the accused stands con¬ 
victed is a war crime, but approximates an assault and 
battery to do bodily harm. The court had power to Impose 
any sentence up to and including death. The only evidence 
of the character of the stick used by the accused came from 
himself. He states that it was J/4 of a meter in length 
and about as thick as his finger. He is not charged with 
nor does the evidence establish th.t the "menaer of use" 
or "other circumstances" are such as tc characterize the 
instrument as a dangerous weapon (See VC’i, 1928, page 18o; 
Black's Law Dictionary, Third Edition, page 50*). The 


- A - 











Jic.xluaa p'mishaont under th tiblo o mxl.ua ,.aaish atnts 
: or Court-tartlaia or th* offense of its ult with Intent 
to do ooclly harm in confinenent .it hard 1 oor for one 
ye ,i ( r. 104 c, *C' 19/8; iso United Jt*t«?s ooae, 

1940 • ition, Title 13, Pi. 450). .lnthrop in nis dis¬ 

cussion of the sentence o :ilitcry Comlsslona states that 
im,rlaonment for a ter® o yesra is "aometinos, *nd proper¬ 
ty* nisllitid tfi t jr flail o ensea 

bj,‘ the loo_l law" (* inthrop* Hilary L * ind Precedent, 

*nd Edition, 19-0 ep;int, . :t 843). It is considered a 
sentence of Imprisonment or two yc;<ra is n pptopriete 
.sentence. Tnder li clvill ed 1»* punishment Is meted out 
according to the soriouanes: of the offense. 

d) /li the eleaents of proo of the lleged offense 
necessary to eet;.olish the ."’Jilt of the . caused were pro¬ 
perly adduced in evidence. The sentence is legal. The trial 
wit 'airly conducteo. Neither in the procedure nor in the 
dnisslon of * violence < o ny errors • ppe r so prejudicial to 
the accused as to o: oni gainst the rules of fairness and 
Justice applicable in Interned! .to Courts* 


7. Q T go- o r:i-q ■* 

Subsequent to the .rafting of this review a Petition 
:or Review in oeh .If of the accused h-is been rought to the 
attention of tbit reviewer. ’ T o error.® in addition to those 

lready discussed h ive* been alleged. 


3. CL1 tfcNCK i 

o pleas for clemency hsve ueen received on behalf 
o the ccuoed. He It y. ol n chenic, 1 laboratory 

technician by profession. The accused . dr.it his guilt nd 
his only tion or his conduct is that ho Is highly 

nervous, : u-o .y oiUr lsorder. "hero is no evidence 

of previous clvill n coir, lctions. io Joined the NS DAP In 

19*,0. The accused has been in pd on since 2 i April 1945. 
oj re: one st'1* in the preceding puragr phB It is conol¬ 
ure :ore ;. o rl- bc ontence woul he sentence of 
Imprison tent or ,.o years commencing 1 ‘-y, 1945. 


9. ,;..c q I- HW t 

It 1? rocomenoc thot the finding, nd so much 
o' the sentence >s provide: for imprisonment for term 
Uo ( ) ra oomonolng th i to' < ibo 
ipprovc-i. ho proper o ei or c rrylng our. thl; recoa- 
.ten tion has been ,-pen c o ; 1 'n turo of the reviewing 

authority. 


1 

h rlos F. Cheever 
Colonel, J bD 
Staff Jjd.* voc te 


“T^T— —£oTh - 

pt., Int 

Chle , Iri.i Section 








MILITARY GOVFRIfMENT COURT 
Order on Review 


Case #12-1894 


Order #_ 


**HEREAS ALFRED ROLLER was convicted of the offense of wrong- 
fully assaulting a prisoner of war, by an Intermediate Military 
Government Court in Ludwigsburg, Germany, and sentenced to laprl- 
sonment for five (5) years to commence on 1 May 1945. at such 
place as the reviewing authority may direct. 

AND iVHEREAS this case has now come before ne by way of review 
and after due consideration and in exercise of the powers con¬ 
ferred upon me, I hereby ordert 

THAT the findings and only so much of the sentence as pro¬ 
vides for confinement for a tern of two (2) years commencing 
1 May, 1945 be approved and upheld. As thus modified the sen¬ 
tence will be duly executed. Prison # 2, Schwaeblsch Hall, is 
designated as the place of confinement. 


Dated _6_Juna 1^6 


GERICHT DER 

Revlsionsanordnung 

Strafsache #12-1894 Order #. 


VOBEI ALFRED ROLLER wegen der strafbaren Handlung, unreoht- 
maesslger Angriff elnes Krlegsgefangenen, von einem Mlttleren 
Milltaergerlcht in Ludwigsburg, Deutschland, zu fuenf ($) Jahren 
Gefaengnis verurtellt worden 1st, beginnend am 1. Mai 1945 an 
dem Ort, der von der Revlslonsbehoerde festzusetzen 1st. 

UND -/OBEI die&e Strafsache mlr zum Ueberpruefen vorgelegt 
wurde, und nach entsprechender Erwaegung des Sachverhalts and in 
Ausuebung der mlr uebertragenen Defugnlsse, verfuege lch hlermiti 

DASS das Ontersuchungsergebnis una das Urteil nur insowelt 
gebilllgt und aufrechterhaltem wlrd, als es elne Haft fuer einen 
Zeitraum von zwel (2) Jahren vorsieht, beginnend am 1. Mai 1945* 
Nach dleser Abaunderung wlrd das Urteil demgemaess ausgefuehrt. 
Gefaengnis #2, Schwaeblsch Hall, 1st als Ort der Haft amgegeben. 


Datum _Agr U 19 46 



(Signature of Review 
GEOFFREY KJ 
Lieutenant General, U. S. Away 
Commanding 


MILITAERREOIERUNO 


(rfnterschrift der Revi alo D ,b.i>.;r'd.; 




HEADQUAKTKF8 THIRD ARMY 
OFFICE OF THE STAFF JUDGE ADVOCATE 
WAR CRIMES BRANCH 
APO 403 US ARMY 


War Crimea Trial Ludelgsburg Detachment 

Report No.40. 

20 May 1946 


THE UNITED STATES 

RUDOLF HAFEKflURG 


REVIcA AND RECOMMENDATIONS OF STA^F JUDGE ADVOCATE 




1. TM/iL : 

Accuse;!, a German male civilian was triad on 30 April 
1946 at Ludwigsourg, Germany, before an Intermediate Military 
Government Court appointed oy Paragraph 2, Spoclul Order #100, 
Headquarters Third u.G. Army, APO 403. dated 20 April 1946. 


2. Qv&m, j'kWi wm cainm 

Charge and Particular Plea Finding 

Charget Violation ol’ the Laws of War MO u 

Particulars NG G 

In thst accused, Rudolf Hafer- 
burg, vjurmun national, did at or near 
Rlilroda, Gt-maay, or. or about 7 October 
1944 wrongfully comnit an assault upon 
an unknown ..eabei of the U.6. A ray, who 
was then an unarmed, suirendered priso¬ 
ner of war in the custody of the then 
German notch, by hitting hla and by kick¬ 
ing hla. 

Sen tenet: 1 

The Court in closed session, at least two- 
thirds of th«» AfcJbers present at the time the vote was taken 
concurring therein sentenced the uccured to be imprisoned for 
the term of one year, commencing IP May 1943, at such place as 
may be designs tea by competent military authority. 


3. JUMdDICrlOXAh rfAJTEM ) 

«) It If settled law that civilian nationals of one 
belligerent nation may be tried and punlshec before the duly 
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constituted tribunals of another belligerent nation for viola¬ 
tions of international laws governing land warfare. When a ci¬ 
vilian wrongfully commits an assault upon a person who has fallen 
into his hands as a prisoner of war it is an offense falling 
within this rule. (Par. 346 FM 27-10). 

b) The Intermediate Military Government Court which 
heard this case was duly und legally appointed by the contending 
General of the Third U8 Army by Paragraph 2. Special Orders 100. 
Headquarters Third US Army APO 403. dated 20 April 1946. The 
charge and particular herein were properly preferred for trial. 
Accused stated in open Court that a copy of the charge sheet had 
been served upon him prior to trial (F 3)• Accused was properly 
represented by counsel und announced ready for trial (n 2). A he 
Jurisdictional number of three members of the Court panel was 
present throughout the trial. This Court was vested with full 
power and authority to try the accused for the offense alleged. 
The sentence was legally within the power of the court to impose 
(Art. Ill MGO 2). 


4. mms 

a) For the Prosecution: On 7 October 1944 two American 
fliers parachuted to eArth in the vicinity of the village of 
Blllroda, Germany. (Pros. Ex. 1). both of the fliers were wound¬ 
ed. one very seriously (P. Px. 3). The accused Haferburg grabbed 
a rifle and ran to the seriously injured flier and kicked him with 
his foot (P. fcx. 2 & 3). Displaced persons of Blllroda administer¬ 
ed first aid to the seriously wounded flier until the flier was 
turned over to Oermon Military authorities (P. Kx. 2 4 3). 

b) For the Accused: On 7 October 1944 an air-raid took 
place over the village of Blllroda. Uermany. The accused oho was 
the leader of the Home Guard on hearing the cry "Parachutists, 
parachutists," picked up his rifle and ran in the direction that 
he observed fliers parachuting to the ground. He saw two fllors 
in the ulr, one of whom landed behind a hill and the other landed 
in u potato field. Accused proceeded to the flier who had fallen 
In the potato field. As he reached this flier a Frenchman also 
arrived from the opposite dlroctlon. The accused heard the french¬ 
man say "Don't shoot comrade. The flier is an American." A h* ac¬ 
cused searched the flier for weapons. Accused tried to remove the 
parachute harness from the flier but was unable to do so. bondages 
sere found on the flier which were used by the frenchman to bandage 
the flier who was bleeding from the forehead. Accused then sent 
someone to harness his horse but before they could return the flier 
was placed on a litter and carried into the village. A CC u.«jed de¬ 
nies kicking or in any way molesting the flier (F 11-15). 


5. 

a) The evidence adduced by the prosecution establishes 
that on 7 October 1944 nour the village of blllroda, Germany, the 
accused, a German civilian committed on assault upon an unknown 
American filer who was un unarmed, surrendered prisoner of war, 
who was being taken into custody as a prisoner of war of the then 
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German Reich, by kicking him (P. Ex. 1. 2*3).. The identity 
of the victim as being an American flier *kb established (P. Ex. 

1, 2, 3 and R 12). 

b) There is a slight variance between the evidence and 
the charge ana particular as contained in the Charge Sheet. x he 
particular states that the victim was an unarmed surrendered pri¬ 
soner of war in the custody of the then Uerman Reich. The evi¬ 
dence shows that the victim had parachuted to the ground in enemy 
territory and was seriously wounded and that the assault was ad¬ 
ministered by the accused who was in the process of taking the flier 
into custody as a prisoner ol' war. The allegations in the charge 
and particular in War Crime Cases need not be stated with the 
same percislon as is necessary in the case of common law indict¬ 
ments. So long as the variance does not exceed that standard which 
can be reasonably applied unaer the circumstances it cannot be 
said that the variance is one which prejudices the rights of the 
accused (In re: Yamashita, OS 8uoreme Court. Case #61. Else, and 
672). 

c) Prosecution's entire case is presented in three sworn 
statements which were Included In the file of this case when the 
case was forwarded to this section from the office of the Theater 
Judge Advocate, Mar Crimes branch for trial. There ere three state¬ 
ments two of which were made by Polish displaced persona who were 
not available us witnesses at the time of trial because they had 
returned to Poland and the third it by a German civilian who re¬ 
sides in the Russian Zone of Occupation and was not available as 

a witness at the time of trial. Inasmuch as these statements were 
taken by an officer of the U8 Army who was duly authorised to 
take oaths >«nd acknoledgments they would be admissible on the pro¬ 
visions of the letter of the Deputy Theater Judge Advocate, dated 
6 October 1943* Under the Provisions of little 12 of the A ules of 
procedure applicable in Military Government Courts, the Court 
herein has the authority to admit such statements into evidence as 
long as the Court felt that such statements had value as proof. In 
view of the fact that all of the facts as set out in such state¬ 
ments are so strongly corroborated by the testimony of the accused 
as b witness it cannot be said that the Court abused its discre¬ 
tion by admitting such statements into evidence in this case. 

d) This case resolves Itself Into a question of fact. 

The Court could have accepteu either the evidence as it was pre¬ 
sentee by the prosecution or the accused. The Court in naklng 
its findings herein accepted the statements as presented by the 
prosecution. Inasmuch as there was evidence presented by the 
prosecution from which the Court as reasonable men could draw 
the ooncluslons that were necessary, In order to establish the 
guilt of the accused for the offense charged, it can't be said 
that the court abused its discretion In making its findings here¬ 
in. 

e) The sentence Imposed by the Court was within the 
authority of the Court to impose. The assault committed by the 
accused herein was clearly a war crime (Par. 73. *M 27-10) which 
coulc have oeen punished by imprisonment for a term of ten years 
(«rt. Ill MOO 2). The assault which the accused was found guilty 
Is the equivalent of an assault with Intent to do great bodily 
harm (Par. 149n 5IC*i 1928) and if we consider the Table of Maximum 
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punishments as set out In the Manual for Courts-Martial as a 
guide the sentence of one year Imprisonment Is adequate to 
punish the accused for the offense of which he has been found 
guilty. 


f) A careful examination of the record of trial herein 
discloses no errors or irregularities in the proceedings of tho 
Court which prejudiced the rights of the accused herein. 


6. D4 U AS IQ ACCySg pi 

accused is 57 years old) he is a German civilian; he 
is married and has four children and his last residence was in 
the village of Blllrode, Germany (H 2 I 11). Accused's occupa¬ 
tion is that of farmer (K 11). Mo party affiliations are shown 
in the record or allied papers. Accused was a member of the 
Landmacht (Home Guard) (R 12). He has been in confinement cou- 
tinlously since 18 May 1945 (R 21). 


7. pe t ition . m . . M , y igy« 

No petition for review wus filed on behalf of accused. 

8. CLEMENCY I 

No petition lor clemency was filed on behalf of accused. 

9. hfcC WCTPAT Ifla: 

It is recommended that the findings and sentMice of tho 
Court be approved end upheld and the sentence duly executed. 

The proper ordor for carrying out tills recommendation has been 
appended for the signature of the reviewing authority. 




i. c. 

U. S. 


RfTZKiaOFFM 

Civilian 


Chief, Trial Section 



CHARLES E.CHEEVEP 
Colonel, JAGS 
Staff Judge Mlvoc&te 
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MILITARY GOVERNMENT COURT 
Order on Review 

Case #12-1592 Order #_ 

WHEREAS RUDOLF HAFERBURO was convicted of the offense Of 
wrongfully assaulting a prisoner of war by an Intermediate 
Military Government Court at Ludwigsburg, Germany, and sentenced 
to lnprlsonaent for a tern of one (1) year, cennenciag IS lay 
1945 at such place as may be designated by competent military 
authority by a judgment dated 30 April 1946. 

AMD WHEPEA8 this case has come before me by the way of re¬ 
view and after due consideration and in the exercise of the po¬ 
wers conferred upon me. I hereby orders 

THAT the findings and sentence are approved and upheld and 
the sentence duly executed. Bruchsal Central Prison. Mruchsal, 
Germany, is designated as the place of confinement. 

0 _1946 A<-./ < / 



Lieutenant General. U. 3. Army 
Commanding 


GERICHT DER MILITAKRREGIERUIG 
Revlsionsanordnung 

Strafsache #12-1592 Order 4 

WOBEI RUDOLF HAFERBURG des Vergehens. unrechtnaessiger 
Angriff elnes Krlegsgefangenen. von elnem Mlttleren Oerlcht 
der Milltaerregierung in Ludwigsburg, Deutschland, fUer scfcul- 
dlg erklaert und zu Uefaengnls fuer die Zeltdauer von einen (l) 
J&hr. beglnnend am 18. Mai 1945 an dem Ort, der von der znataen- 
dlgen Milltaerbehoerde bezelchnet wlrd, durch Urtellsapruch. 
datlert vom 3o. April 1946 verurtellt wurde. 

UND OBEl dlese Strafsache mlr zur Ueberpruefung vorgelegt 
wurde, und nach gebuehrender Erwaegung und In Ausuebung der mlr 
uebertragenen Befugnlsse orane lch hiermlt an: 

DAS8 das Untersuchungsergebnis gebilllgt und aufreohterhaltm 
und das Urtell demgemaess vollstreckt wlrd. Das Zentralgefaeng- 
nis in Bruchsal, Deutschland, 1st als Ort der Haft angegeben. 


L 
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War Crimen Trial 
Report Nb.41. 


1 May 1946 


THE U MI TED STATES 


va 

KARL STIEO, WILHELM PALAND and FRITZ TBJTBBK}, 
Qeman national* 

REVIEW AMD RECCMMEIDATIONS OF STAFF JUDOS ADVOCATE 


1. TRIAL ; 

The aceueed were tried at a joint trial at Ludwigeburg, Oaraany on 7 
Deeeeber 1945 by an Interaedlntc MlliUry Oovwraacnt Court appelated by 
Paragraph 6, Special Order* Ho. 355, Headquarter* 7th United State* Amy 
(Weetem Military District), APO 758, 21 Deeenber 1945. 


2. CHARGES. PLEAS. FlifDIHOS ARP SBWTDCE : 
Chargee and Specification* 

Charge; Violation of the Law* of War 


Specification* t 


Plea Finding 

HO 0 

(Aa to all (A a to Palaad 
accused) A Teuteberg) 

BO 

(Aa to Stlag) 


Particular* ae to PALAMD and 8TTB0; In that Wllheln Palaad 
and Karl Stleg, Oeman nationals, did, at or near Reiffeahausca, 

0era*qy, on or about 14 August 1944, wrongfully eoaalt an aeaault 
upon an unknown nenber of the US Amy, who wee then an uaamed, 
surrendered prisoner of war in the custody of the then Oeman 
Reich, by hitting hla in the face with their fists. 


Particular* ae t* TEUTEBERG; In that Frita Teuteberg, a Oeman 
national, did at or nsar Reiffeahausca, Oemany, on or about 
14 August 1944, wrongfully and with intent to do hla bodily 
ham, eonnit an assault upon aa unknown nenber of the US Any, 
who was then an unamed, surrendered prisoner of war la the 
custody of the then Oeman Reich, by hitting bin in the face 
with his flats and by kicking hla. 

Sentence 1 

The Coia*t by at least two-thirds to to of the nenber* 
present at the tin* the wots was taken sentenced; 
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WILHELM PALAND to impriaonmant for o ton of too yeare 
tenanting 15 July 1945. 

FRITZ TEDTSKRQ to inprieonnent fort tom of four yooro 
commencing on 7 January 1946* 

Hit Court by at laaat two-thirda rota of tha member a 
praaant at tha tine tha rota oaa taken concurring, found tha 
aaauaad KARL STIR) not guilty of all Partiaulara and tha Charga. 

3. DATA AS TO ACCUSE « 

KARL STIBQi Accuaed, a male, German eltlsen, air Ulan, 41 yoara 
of ago, fanar by oaoupatlon and a roaldant of Kolffanhauaan, Oanaaay. 

WILHELM PALANDi Aacuaad, a nala, German altiaan, elTllina, 43 
yaara of aga, railroad worker by oaaupatloa and a roaldant of ioiffan- 

hauaan, Germany. 

FRITZ TEUTBERQi Accused, a mala, Goman altiaan, elTiliaa, 50 
yaara of aga, farmar by occupation and a roaldant of Rolf fonhauton. Oar- 
many, Aaauaed waa Qrtagmppanloltor of Rolffonhauaon from 1935 to April 

1945. 

4. jglDJSjCEt 

a. By tha Courtt 

1. WILHELM PA LANDi I waa working in tha flolda near Rolffanhauaan 
whaa a plana cradled naar by, I want ever to tho pilot and triad to hit him 
but ha bant backward to "I barely tapped hi a ehin." Wo then walked toward 
tho Tillage and an route wa not Stum fuehrer FuollgraTo who eearehed tho 
pilot for woapona and atatod ho would take ahargo. 1 loft tho group no we 
entered tha Tillage and did net aao tho pilot again, (R~5) 

2. KARL STIBBi Aa I waa entering tho barnyard of ay hone with a 
wagon of wheat I noticed a paraahutlat aoniag down. X than ran to whore ho 
had landed and when I arrived there wore about ton people do had already 
gathered about tha pilot, Hamaan Liana being among the group. Mo no ealled 
ua eowarda for auralng tha pilot and aald wa ehould volunteer far tho front, 
Thio node na angry and wa beearna engaged in a lengthy quarrel which con¬ 
tinued until I raaahed ay hone in the Tillage, I did not etriko tho pilot 
at any time but noticed PALAND atrike him, although it appeared to no that 
tha blow did not connect aa tho pilot waa oo tall, (R-7) 

3. FRITZ TBJTEBERG: I waa on ny way hone from harreatlag in tho 
flolda when tha pilot landed. I then returned hone, put on a uniform ao I 
waa Ortagruppenlelter and want to tho offlee of the Buergeraeloter to in¬ 
quire about tha pilot. The "American pilot” etood in the hallway eurreund- 
ed by people and I went orer and hit him ”a few tinea on tha hand” booauao 
I waa angry and exalted, aa a Goman pilot had boon killed that day in a 
era ah naar tho town. Tha pilot throw hinaolf to tha ground and ”X alightly 
tapped him id.th ny knee." I then called tho Kraialaitor and ha told no we 
ehould do away with him but I refueed, (R-8) 

b. For tha Proaeeutioni 

On or about noon tha 13th or 14th of Auguet 1944, an American 
pilot (6*25,23,28; fehlblt 2-1) parachuted to earth la a field near Roiffon- 
hauaan, Germany. A German aitiaon Hermann Liana waa tha flret adult to 
raaah the pilot and he took him into ouatody. Tha towmepeeple lancdlately 
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gathered around ae they started toward Reiffenhauaan.(Exhibit s 4,2) 

Aceuaad PALAND and STIBO were in this group and Llnne atatea that the two 
non beat the pilot onee with their handa. Line aeparated theae two 
aoeuaed from the pilot and thia reaulted in a quarrel between STIBQ and 
Llnne. (Schibit 4) A Poliah fane worker atatea each of theae two aeeuaed 
"Kicked and knocked the Anerioan." (Ekhibit 2) A eeeond Poliah far* worker 
atated "PALAND and STIEO hit the flyer and that took about two to fire 
minutes." (Bthibit 3) T he flyer waa taken to the offiee of the Buerger- 
nelater at Relffenhauaen and turned over to hla cuetody. (Exhibita 4,2,3,) 
Shortly thereafter the aeeuaed Teuteberg, Ortegruppenleiter of telffemhausea, 
appeared and began questioning the pilot. The Buergemeieter atatea he waa 
ealled to the telephone during thia queationlng and upea hla return to the 
aeene he aaw Teuteberg hit the flyer "With hie fiat and aa far ae I ean re¬ 
member he hit hi* on the head and cheat**** Teuteberc hit the flyer for a 
few minutes***, the flyer was very pale.” (Sahibit 1) One of the Poliah 
farm workera atatea that Teuteberg "Repeatedly beat the Anerleaa Into the 
face with hla fiat. The American glided down fron the ataire to the earth. 
Teuteberg kicked him into the riba"***eereral tinea. (Exhibit 2) The other 
Poliah farm worker atatea the aeeuaed Teuteberg puehed the pilot a* that he 
fell down and then kicked him several tlmee. (Exhibit 3) la pureuanee to 
the telephone conversation from the Fllegerhorat, the Buergemeieter had 
the flyer placed in a stable In his barn, shortly after the incident Just 
described. The Poliah witnesses state the Aaerloan "wae bent forward ae 
if he had pains" and waa holding hla stomach and flanks aa he walked to 
the stable. (Bthibit 2,3) He remained in the etable until apprenticetely 
four o 'clock in the afternoon when he waa taken away by the Luftwaffe. 
(Exhibit 1) The prosecution introdieed the confession of each aoeuaed and 
the natorial section of each aa it pertains to sneh aoeuaed la ae fbllewat 

THUTHBKRQ: I handled the pilot roughly| I kicked him with ay 
knees. (Exhibit &) 

STIBQi I saw PALAND beat the flyer about ten times with his fiat. 

I do not reeaU beating him ^eelf. (Bxhibit 7) 

PALAND: I hit the flyer four or five tlmee. (Exhibit 6) 

5. JURISDICTION AND PROCEEDIMPS : 

a. The Intermediate Military Government Court whish heard thia ease 
waa propm’ly constituted and had Jurisdiction over the subject matter and 
of the aoeuaed. (Par. 7, Field Manual 27-10, Rules of Land Warfarei letter. 
Headquarters, United Statee Forces, European Theater, dated 16 July 1945, 

AQ 000.5-2, subject: "Trial of War Crimea and Related Caeca.") It la well 
recognised that the offense in the instant ease, an assault by a German 
civilian of a member of the United States Armed Forces who was then a sur¬ 
rendered prisoner of war, la a violation of the lawe of war and properly 
triable by a Military Comaiaalon having custody of the aeeuaed. The sen¬ 
tence was legally within the power of the Court to impose. 

b. In letter Deputy Theater, Judge Advocate's Offiee, War Crimea Branch, 
United States Forces, European Theater, dated 29 October 1945, AO 000.5, 
subjecti "Case of United States va. WILHELM PALAND, KARL STIBQ and FRITZ 
THUTEB^RO" trial by an Intermediate Military Government Court was directed. 
The charge end particular against these accused were preferred by Meade F. 
Griffin, Lieutenant Colonel. A copy of the charge sheet wae served oa each 
aeeuaed on 12 December 1945* Six members of tho Court panel were present 
throughout the trial. The aeeuaed were repreeented by two American offlaera, 
attomeye, who announced they were reedy for trial. There wee no conflict 

in interest which prejudiced the aubetantiel rlghta of any of the aeeuaed 
and prevented them from having a fair. Just and full trial. Challenges 
for eauao sore permitted. 

6. DISCUS8I0M : 

a. The total proof adduced by the prosecution consisted of documentary 
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evidence, to-witt The eworn statements of four witnesses end the confession 
of each accused. T«o of the former witnesses apparently resided in British 
territory and request was Bade of the War Crimes Branch, USPKT, by the 
proseeution to obtain their presence at the trial but the record fails to 
shoe why the request was not fulfilled, (ftthibit 5) These statements will 
be commented upon as they effect each accused. The offense for whieh each 
accused is charged is a violation of Paragraph 73# field Manual 27-10, 

Rules of Land Warfare which provides that prisoners of war "•**mu*t at 
all times be treated with humanity and protected particularly against 
acts of violence, insults, and public'curiosity****" However, the essen¬ 
tial elements of the offense against the accused PALAND and TBUTEBPBO ware 
establlahed by the testimony of the three accused when they were interro¬ 
gated by the Court at the beginning of the trial. Bach accused was advised 
of his rights before testifying. No errors prejudicial to the substantial 
rights of any of the accused and which prevented then from having a fair, 
just and full trial, was committed by the Court in admitting the statements 
in lieu of calling the witnesses. The evidence establishing the identity 
of the victim ac an American is weak but sufficient to support the Court 1 * 
finding and sentenee. (R-B,25,23,28j fehibit 2-1) The identity of the vic¬ 
tim as an individual wae not established and is not an essential clement of 
the offense. 

b. ’KARL STIHQi The accused wae charged with a war orlme approximating 
a common law assault. The evidence against this aeeueed ooneisted of an ex¬ 
tract from the statement of a German civilian, Hermann Linn*. Linns states 
that accused STISG beat the pilot once with hie hand. The Polish farm 
workers state that STIBS was one of the men iho hit and kieked the flyer. 
(Achlblts 3,4,2) It was shown by the defense that there was a personal 
animosity between Linns and accused STIBQ and the witness' reputation for 
truth and veracity wae attacked. (R-19) The aeeueed was never afforded 
the privilege of cross-examining the Polish witnesses. Their prejudice 
and bias wae indicated by the severe beating they gave the aeeueed PALAND 
at the time of hie arrest. (R-29) The weight to be given this evidence 
was, of eoureo, a matter for the Court, and it cannot be said that their 
finding of not guilty was Improper* 

e. WILHELM PALANDt Aeeueed was charged with a war crime approximating 
a canoion law assault. The accused is charged only with hitting the pilot in 
the faee with hie fist. PAUND statest "I barely tapped his chin" when 
interrogated by the Court and on cross-examination admitted thet he hit the 
pilot four or five times but the blows merely grated or brushed off. Wit¬ 
ness Linn* etatee accused PALAND beet the pilot one* with his hand. One of 
the Polish workers stated the accused kieked end knocked the pilot and 
another eeld the beating and kicking lasted three to five ninutee* Their 
bias and prejudice haa already been consented upon in the preceding para¬ 
graph. The maximum punishment fbr an assault and battery under the table 
of maximum puniahmenta for courtmmartial la confinement at herd labor for 
a torn of oix months. An assault with intent to do bodily harm carries a 
maximum penalty of one year. The accused was arrested and has been im¬ 
prisoned since 15 August 1945* (R-29) In view of the character of the 
offense and the period of imprisonment that the accused has already served, 
it le believed that a more appropriate end Just sentence would be imprison¬ 
ment fbr e term of one year commencing on 15 Auguet 1945, 

d. FRITZ TB’TEBESG: The accused was charged with a war crime approxi¬ 
mating an assault with intent to db bodily harm by hitting a nenber of the 
armed forces, when a prisoner of war, in the faee with hi* fiet and by kick¬ 
ing him. Accused admitted in Court, after being advised of his rights by 
the Court, that he hit the pilot "a few times on the heed” and also "slight¬ 
ly tapped him with my knee." (R-B) Thia assault was corroborated by the 
testimony of the Buerpenncleter Roettger. It la questionable from the record 
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ether the confession of the accused should have boon admitted Into 
evidence after tho aooueod related tho manner in which it was obtained, 
and after ho had requaated two witnesses, who apparently wore available, 
to corroborate hia testimony in this regard. The queatioa raised aa to 
whether the manner in which tho oonfssaion waa obtained riiould go to the 
credibility and the weight to be given to the confession or to the quee* 
tion of admissibility need not be discussed but only noted for the reason 
that apparently the defense withdrew their objection. (R-3,12) The two 
Polish workers state that the pilot idiea he left the office of the Buerger 
Keister en routs to the stable bent forward and held his stomach and 
flanks. As pointed out in the preceding paragraphs, their testimony must 
be carefully and cautiously weighed for the reasons stated. There is no 
evidence in the record to indicate that the fist and Idoklng was in suoh 
a manner that it could be considered or interpreted as a dangerous weapon. 
The maximum punishment under the table of maximum punishments for assault 
to do bodily harm is imprisonment for a term of one year. The accused one 
arrested on 29 April 1945 (R-29) and apparently has been la prison at all 
times since said date. The Court sentenced accused to a four year term 
to commence on 7 January 1946. It is considered that a.mors fair. Just 
and appropriate sentence would be imprisonment for a term of one year from 
7 January 1946. 

7. PETITION FOR MEIg i 

No petition fbr review on behalf of any of the accused has been filed. 

8. CLflfEWCT ; 

No pleas fbr clemency have been received. All matters which might 
properly have been discussed under this paragraph have alrea^T bee» 
forth and discussed under Paragraphs 3 and 6 respectively. 

9. RECOMMENDATION ; 

It is recommended that the finding of the Comal salon aa to aesused 
WILHFIM PALAND and so much of the sentence as provides for Imprisonment 
for a term of one year commencing the 15 day of August 1945 be approved. 

It is further reoomaended that the finding as to accused FRITZ TKJTO82)0 
and so much of the sentence as provides for imprisonment for a term ef 
one year commencing the 7 of January 1946 be approved. The forms ef action 
designed to carry theso recommendations into effect are attached hereto for 
the signature of the reviewing authority. 



Capt. Inf. 

Chief of Trial .Section 


I concur. 


n 




i - . 

CHARLES E. CHESTER 


Colonel JAGD 

Staff Judge Advocate 
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MILITARY GOVERN*KIT COURT 
Order on Review 


Case #12-1740 Order #_ 

WHEREAS WILliEL* PAL AID wan convicted b y an Intermediate 
Military uovernnent Court at Ludwigsburg. Germany, of the offense 
of violating the Laws of War by assaulting an unarmed, surrender¬ 
ed member of the United States j'raed Forces, who wus then a pri¬ 
soner of war in the custody of the then German Reich, and was 
sentenced to imprisonment for e term of two (2) years, commencing 
15 July 1945. by a Judgment dated 7 January 1946. 

AND WHKKEAS this case has now come before ne by way of re¬ 
view and after due consideration and in exercise of the powers 
conferred upon me, I hereby orders 

THAT the finding and so much of the sentence as provides 
for imprisonment for a term of one (1) year, commencing 15 Au¬ 
gust 1945. be approved. As thus modified the sentence will be 
duly executed. Bnichsul Central Prison, Bruchsal, Germany, is 
designated us placo of confinement. 


Dated 0 June 1946 


Lieutenant General, U. S. Army 



GFRICHT DSR MILITABRRBGISRUMG 
Revlslonsanordnung 

Strafsache #12-1740 Order # 

WOBKI VILHELM PALAND des Vergehena, Verletsung dor Krlegsge- 
setze durch Angrlff elnea unbewaffneten, ergebenen Aagehoerlgem 

dor Armas dor Vereinigten Staaten, dor zn dor Zelt elm Krlegsge- 
fangener lm Gewahrsam des damaligen Deutschen Belches war, rebel- 
dig erklaert und zu Uefaengnis fuer die Zeltdauer von swel (2) 
Jdhren, begJLnnend am 15. Juli 1945, durch Orteilsspruch, datlert 
vo.# 7. Janu&r 1946, verurtellt wurde. 

UND WOBEI diese Strafsache mir zur Ueberpruofung vergelegt 
wurde, und nach gebuehrender Erwaegung und in lusuebmng der mlr 
uebeitragener. Defugnlase ordne ich hlermlt ant 

LABS efti Untersuchungsergebnis und das Uitell imsowelt ge- 
billigt wire, als es eine daft fuer clnen Zeltraum von elnea (1) 
Jahi voraleht, bcglnnenc un 15. August 1945. lach dleser Abaen- 
deruug wlrd das Urtell demgemaess surgefuehrt. Dae Zentralge- 
fuengnis in Bruchnal, Deutschland, 1st ale Ort der Haft bezeioh- 
net. 

Datum_1946 



—^#1* A. 
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VILITAI Y GOVERNMENT COURT 
Order on Review 

Case #12-1740 Order # 

•tHEIifcAS KRIT7 TEUTEBERG was convicted by an Intermediate 
Military Government Court at Ludwigsburg, Germany, of the offense 
of violating the Lava of War by assaulting an unarmed, surrender¬ 
ed reiber of the United States Armed Forces, who was then a pri¬ 
soner of war In the costooy of the then German Reich, end was sen¬ 
tenced to imprisonment for s term of four (4) ye^rt, commencing 
7 January 1946, by Judgment dated 7 January 1946. 


AHD *HEREAe this care hre now cone before me by wsy of roviow 
and after due consideration and in exercise of the powers confer¬ 
red upon me, I hereby order: 

THAT the finding and so much of the sentence ae provide# for 
Imprisonment for a term of one (1) year, commencing 7 January 
1946, bo approved. As thus modified the sentence will be duly 
executed. Pruchsal Central Prison, Bruchsal. Germany, is designat¬ 
ed as place of confinement. 


Dated _ a June 1946 



(Signature^of^l 

Lieutonunt General, U. S. Army 
Commanding 

-'(HQ*)- 


OERICHT DER MIL1TAERRKOIER0MG 
Revlslonsanordnung 

Strafsache #12-1740 Order #. 


WOEFZ FRITZ TEUTFBEFG des Vergehons, Variation* dor Krlegs- 
gesetze aurch Angrlff nines unbewaffmeten, ergebenan Angehoerigen 
der Aruiee dor Verelnlgten Staaten, der zu der Zalt a in Kriegsge- 
fangener im Gewahrsam des damallgen Deutschen Reiches war* fUer 
schuldlg erklacrt und zu Gefnengnla fuer die Zeitdauer von vior 
(4) Jahran, beglnnend am 7. Januar 1946, durch Urtellssprmoh, da- 
tlert vom 7. Jsnucr 1946, vemrtellt wurrte. 


IWD VTOBFI dieoc Btrafsache mir :;ur bwrpruefung vorgelogt 
Torrie, und arch rebuehrender Erwaegung una In Auvuelmng der mir 
uebertrapenen Eefugnlsse ordne lch hie ml t ?at 

DABS das Untorsuchunpaerpebnin und das Or tell lnsowalt ge- 
billigt wird, als es elno Haft fuer elnen Zeltraum von einan (1) 
Jahr, boglnnond r.a 7. Januar 1946, vorsieht. lach dieser Abaen- 
derung .-lrd das Orteil dem;rera.aeac ausgefuahrt. Daa Zentralge- 
faengnls in Bruchsal, Deutschland, ist als Ort der Haft angege- 
ban. 


Datum_1946 

(Unterschrift dor Revlsionsbehoerde) 


L 




TTitelT 








HFAD:0A*TFP6 third army 
OF PIC F OF THF STAFF JUDOF. ADVOCATE 
WAR CRIMES BRANCH 
APO 403 US ARMY 


War Crimes Trial 
Report No.42. 


Ludftlgsburg,Detachment 


THE UNITED STATES 
vs 


23 


April 1946 



Johann Melchior 
' and 

. ilter Hirachelmanh 


REVIEW AND REC0MMENCATI0N8 OF 8TAFF JUDCE ADVOCATE 


1. TRIAL : 

The accused, two German male civilians, were tried at 
Ludwigsburg, Germany, on 22-24 January 1946, by a General Military 
Government Court appointed by Par. 9. 8peci*l Order #353* Head¬ 
quarters Seventh nrmy (,Western Jilitory District), APO 758. 19 De¬ 
cember 1945. 


2 . shames, sum* fiffauLQa 6ak.gMiag£» 


Charge and Particulars Plea Finding 

Charge: Violation of the Laws of War NG Q 


Particular: NO 

In that Johann ielchlor and 
/•alter Hirschelmann, German nationals, 
did, at or near Groasenlinden,Germany, 
on or about 9 September 1944* wilfully, 
deliberately and wrongfully aid, abet, 
encourage and participate in the kill¬ 
ing of two unknown members of the 
United States Army, who were then un¬ 
armed, surrendered prisoners of war in 
the custody of the then German Reich, 
by shooting them with guns. 


G (Except 
for the 
words 
"wilful¬ 
ly" and 
"encou- 
raged"as 
to ac¬ 
cused 
lllrschelr 
u,»nn) 


Sentence: 

The court by at least two-thirds vote of the 
members present at the time the vote was tiken concurring, sen¬ 
tenced the accused us follows: 







Melchior : 
Hirschelmann: 


To life imprisonment 
To life imprisonment 


. matt:- as ? 


a) It is sot tied law. that civilian nationals of one 
belligerent nation may be tried and punished before duly con¬ 
stituted tribunals of another belligerent nation for violations 
of international laws governing land warfare, tfhen a civilian 
wrongfully kills enemy persons who have fallen into their hands 
as prisoners of war, or ..ids, abets or participates in such wrong¬ 
ful killing, it is an offense falling within the scope of the 
rble. (Par. M3 E*1 27-10) 


b) This General military Court was duly and legally 
appointed and the charge and particulars against each accused 
were properly referred to thi:- court for trial by the Commanding 
General, Seventh United States Army, Western Military District 
of Germany. The required Jurisdictional number of five (5) mem¬ 
bers of the Court panel were present throughout the trial. Each 
accused was properly represented by counsel and each announced 
ready for trial (:• 2). This court was vested with full power to 
try the accused foi the offense alleged. The sentence was legally 
within the power of the court to Impose (Art. Ill AG 02). 


4. EVIDENCE : 


a) For the Prosecution: On 9 Septoober 1944* at 
Grossen-Linuen, Germany, two .uaerican fliers who had been 
apprehended were being held In custody et the schoolhouse 
(R I4). both of the fliers had burns on their faces and one 
appeared to oe wounded in the flank, ooth were wearing 
U.S. Army uniforms at the time (R 15 It 2 o). rfhile the fliers 
were being held, three men entered the room followed by the 
Pollcomelster Engel. One wore a Party uniform, one wore black 
boots and dark pants resembling those worn by the SS, with a 
civilian blouse, and the third wore a greyish rreen civilian 
suit (p 15). Ac about lt>00 hours, Heinrich Falk was summoned 
oy Policemelac«r “ngel Co come to the schoolhouse In order to 
transport two living and one dead pilot to Giessen, Germany 
(R 13). The two living, pilots placed the body of the dead 
pilot in the carriage and Falk drove the carriage in the di¬ 
rection of Giessen, Germany (R 18 1c 19). Policenelster bagel 
folio*o.i In the roar of the carriage (ft 21). As the carriage -, 
proceed** on the road leading to Giessen and reached a point 
on the outsKirts of Kleln-Linden, three men in an automobile 
appears! and Engel ordered Falk to i-top the carriage (p 21). 
Engel went to the car .nd talked to the three men, who were 
sitting In this car, for a period of ten minutes (ft 21), and 
returned to the carriage .m ordered Ksl<c to turn the car¬ 
riage around and drive- in the direction of Grosnen-Linden. 

After ralk had proceeded some 300 meters in that direction, 
Engel ordered him to stop. "hen he copped. Palk saw three 
men standing behind the bushes. These men had apparently 
gotten out of the car (R t.). Engel told Palk to nelp unload 



2 










the dead boay, which he did, with the aid of one of the 
American filers. The other flier then got off (P 22). 

While the vehicle was stopped the three men stepped from 
behind the bushes beside Engel. These men and Engel had 
weapons in their hands. One of the men who came from behind 
the bushe3 was wearing an SA uniform, another a green Loden 
suit, somewhat like that worn by hunters, and the third wore 
long boots, black trousers, and a blouse. The boots and 
trousers were like those worn by the SS (p 20). The uniform 
was worn by the man whom Falk later identified as Melchior, 
during a prior investigation and In the courtroom (p 23,24,25). 
Engel then ordered Falk to get In his cariage and drive on. 

As he did so and after going some 100 to 150 meters, he heard 
two shots and turned around to see where they came fron. he 
saw one filer had fallen on his face and the second ran past 
him. Someone cried "Stop", and a shot was fired and the se¬ 
cond flier fell towards the woods (P 24). Yore shots were 
then fired (r 25). The next day Falk returned to the scene 
of the shooting and helped remove the bodies of three filers. 

He found one to have a bullet hole In the side of his head 
end another on the lower leg. The taller flier was found to 
have a bullet wound in the head. These two were the sane 
fliers whom he had seen alive the day before. A third body 
was also picked up and all of them removed to tlufc Protestant 
Cemetery in Groseen-Linden where they were burled (p 26-27). 

Before burial these bodies <vere examined by a Dr. 8peck, who 
found that one body had all the bones broken and the other two 
had bullet wounds. The two bodies with the ballot wounds also 
had burns on their faces (R 52). On 9 September 1944. accused 
Melchior came into the tavern of Otto Schaffer, in Oiessen, 
and told Schaffer he had Just come from Orossen-Llmdem and that 
they haa done away with or shot two Anerlcans. Schaffer asked 
Melchior who was with him and Melchior replied "Hlrschelmann" 

(R 46). On 1 July 1945, iValter Hlrschelmann. the accused, made 
a statement under oath in which he admitted he was preseat OB 
9 September 1944. along with Pollcemelster Ingel and Uolchior 
when two pilots were shot (P 57, Pros. Ex. 1). He stated at 
that time he saw Melchior shoot the first pilot. He also stated 
that he had gone to the place where the crime was committed, on 
orders from Kreieleiter Bnick, to take care of some American 
pilots (Pros. Ex. 1). On 22 June 1945, accused Helchlor made a 
statement under oath in which he admitted that on 9 September 1944. 
he was present with Krb and Hlrschelmann when two American pilots 
were shot. He admitted shooting one of them. He admitted at 
that time that he had gone to the scene of the crime on orders 
received from Xrelslelter Pruck, for the purpose of picking up 
some American pilots (P 57, Pros. Ex. l). 

b) For Accused Melchior: Accused Melchior testified 
that as he saw the two fliers approach Erb and as they approached, 
Erb pulled the trigger on his pistol, which failed to fire. 
Thereupon the fliers started to run and in order to prevent their 
escape he shot at the closest one, aiming at his legs. The flier 
fell to the grounu ana Hlrschelmann then approached and fired a 
shot Into th** heaa of the fallen flier (R 72). He thought Erb 
shot the second pilot, because he saw Erb approach with blood¬ 
stains on his face (R 80). Melchior testified that he had accom- 
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panted Erb and Hiracholn?nn to the scene o r the crime only 
because he hid been or.1ere1 to !o so by Kreisleiter Bruck, 
but that he didn't know of the plan to actually shoot the 
fliers until krb spoke to him after the shooting, saying, 

’’Don't worry about It, because the Kreisleiter has ordered 
it" (R 69 & 72) . 

c) For Accused Hirschelnanni Accused Hlrschelmann 
testified that he went to the scene of the shooting with *rb 
and Melchior only because he was directed to do so by Krels- 
leiter 3ruck, but that he didn't Intend to do any shooting 
(R 85 8c 86), that he did not do any shooting. The pilot clo¬ 
sest to him was shot by Melchior (R 87), ^nd he saw Engel 
support his pistol on his arm and fire at the second pilot 
(R 88). 

6. E.iSQtfSSIflN: 

a) All of the elements of proof of the alleged of¬ 

fense necessary to establish the guilt of both accused were 
properly adduced into evidence. The Court properly found 
that both accused deliberately and wrongfully aided, abetted 
and participated in the killing of two unknown members of the 
United States Army who were then unarmed surrendered prisoners 
of war in the custody of the then Uernan Belch, by shooting 
then with guns. The Court properly found that in addition to 
the other elements accused Melchior had deliberstely encouraged 
the commission of the crime. The identity of the victims as 

American soldiers was properly established (H 20). 

b) Both accused claim to have participated In the 

killing of which they are charged only because they were 
ordered to do so by Krelslelter Bruck. (R 69,72 k 86). The 

fact that the accused herein committed the offense under su¬ 

perior orders is not an absolute defense. However, the court 
c,m consider such fact in determining accused's culpability 
for the offense of in mitigation of the punishment to be im¬ 
posed. (See. 345. 1 WD i-M 27-10 15 Bov 44 Cir 110 DBFET 

8 Aug 1945). In as much as the court did not impose the 
death sentence upon either accused indicates that the court 
considered the fact that accused were acting in compliance 
with superior order in affixing the sentence which the court 
Imposed on the accused. The determination as to ehat weight 
*111 be given to superior orders is within the discretion of 
the court and must bo determined in each individual case In 
the light of the particular circumstances. The decision of 
the court on this matter should stand unless the reviewing 
authority feels tnat the court abused its discretion. A care¬ 
ful examination and consideration of the attached record does 
not reveal any abuse of discretion herein. 

c) accused Melchior admits that he shot one of the 
fliers in the leg to prevunt his escape (R 7?). It In a 
well rccocnizGd principal of law that an officer who shoots 

a prisoner, who is in his custody, to prevent his escape cannot 
aefound guilty of a homicide (8ee 534 "barton's Criminal Law). 
However, this principal must be considered in the light of par- 
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ticular circumstances. There Is no evidence that the filers 
had made *n.v attempt to escape until the time when they found 
themselves comronteu witn three men with weapons in their 
hanas. In fact, it is very reasonable to assume iron the evi¬ 
dence that these fliers thought they were being taken to a 
Prisoner of 4ar Inclosure. When they found themselves faced 
with three men v.ith loaded weapons, they aid the only natural 
thing ana that wu to try to save their lives. There is no¬ 
thing in the evidence which discloses that the accusod wore 
actually taking these fliers to an lnclosure. If so, they could 
have put them in the car or continued the Journey with the car¬ 
riage. The facta presented here are not consistent with those 
of a policeman who is taking an accused to Jail. Therefore the 
Court was within its authority in finding that the act of ac¬ 
cused .telchior was not in furtherance ol' his duty to prevent an 
escape. 


d) Each of the accused denies that he fired any of the 
fatal shots. There is no question that they were present and 
were actually engaging in a group act which resulted in a homi¬ 
cide. Iherefore, accused must be considered as abetters and as 
such are liable as principals for the commission of the crimes 
perpetrated by the entire group (ft 15,72,86,87) (Sec. 257 
ftharton's Criminal Law. Chpt. 321, Sec. 332-35 Statutes 1152). 

e) ihere is evidence in the record from which the 
court could have properly determined that each of the accusod 
participated in a conspiracy to ambush the fliers while they 
were being taken to a Prisoner of War Inclosure (ft 15*20-24). 

By Joining in such a conspiracy they become liable for the foil 
extent of their acts which were a natural and probable conse¬ 
quence of their general evil intention (Sec. 157, Wharton's 
Criminal Law). 

f) Each accused contends that the statements which 
were introduced as exhibits by the Prosecution were not volun¬ 
tarily made but were aade under duress (h 8.9,10,11,44,45). In¬ 
somuch as each accused acknowledged his guilt in such statements 
such must be considered as a confession by each accused. It 
therefore became the duty of the Court to determine whether they 
*ere voluntarily made (Par. II4 WCV 1928). However, under Rule 
12 (Hales for WG Courts), the Court could have still admitted 
such statements Into evidence even though it was not voluntarily 
mace so long as the Court felt that such statements had proba¬ 
tive value. Insomuch as these ststements are so strongly corro¬ 
borated by other evidence, it cannot be said that the Court abus¬ 
ed its discretion in admitting such ststements into evidence 

(n 20-24). 


g) The Court in Its findings except.ua the words Pwil- 
fully" and "encouraged” when asking Lts finding:- as to accused 
Hirschelmann. However, the Court still found the accuseu guilty 
of an offense in violntlon of the international law governing the 
land warfare. Inasmuch as by such exception tne Court did not 
change the general n tur* of the eh.rge and offense, it was within 
the authority of the Court to make such an exception rjad accused 
were not prejudiced thereby (Par. 78c WCk 928). 
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h) After an examination of the record of the entire 
proceeding it is believed that there are no error? or Irregu¬ 
larities appearing therein which injuriously affect the substan¬ 
tial rights of the accused. 

1} l’he sentence imposed on each accused is legal and 
appropriate to the violations of the international ruler, of lead 
warfare (Art. Ill >10 0 2). 


7. DAIA A3 TO nCCOSBD : 

a) As to accused Johann Melchior: Acousad is 40 
years old, a German civilian whose Inst residence was at Wee- 
h.irlsheia, Ccrmany (p 2). He was a member of the V8DAP (PH *heet 
Vol. II). 

b) As to accused Walter Hlrschelmann: Accused la a 
-rS years old German civilian who last resided at Hessen, u er- 
aeny (p 2). Member of the Maal * arty, Vazl Labor Qhlen, and 
Bail Telfare Society (PH 8haet Vol. II). 


8. PETITION FOP REVIEW : 

Wo petition for review was filed on behalf of olther 

accused in this case. 


9. imiamAttflifs mi caraa: 

Vo recommendation for clemency has been filed 01 
behalf of olther accused. The facts do not Indicate any 
circumstances which would warr.nt clemency for either aeouimd 

10 . 

It is recommended that the findings and sentence be 
approved and sentence be executed as to each accused. The 
proper order for carrying out this recommendation has been 
.^pended for thf signature of the reviewing authority. 


I 


I concur 



Staff Judge Advocate 






MILITARY GOVERNMENT COURT 
Order on Review 


Case #12-1821 


Order #. 


WHEREAS JOHANN MELCHIOR was convicted of the offense of 
wrongfully killing prisoners of war, by a General Military 
Government Court at Ludwigsburg, Germany, and sentenced to 
life imprisonment to commence forthwith, at such place as the 
reviewing authority may direct, by a Judgment dated 23 January 


AND WHEREAS this case has come before me by way of review 
and after due consideration and in exercise of the powers con¬ 
ferred upon me, X hereby orderi 


THAT the findings and sentence are approved and upheld and 
the sentence duly executed. Bruchsal Central Prison, Bruchsal, 
Germany, is designated as the place of confinement. 


Dated 


8 June 


. 1946 



*• of 
GEOF 

Lieutonant General, U. S. Army 
Commanding 

- (Yiiiel- 


OERXCHT DER MILXTAKRRBGIEKUNG 

Pevisionsanordnung 


Strafsache #12-1821 


Order #. 


WOBEI JOHANN MELCHIOR des Vergehens, unrechtmaeaelge Toetmng 
von Krlegsgefangenen, von elnem Oberen Uerloht dor Mllitaerreglerung 
in Ludwigsburg, Deutschland, fuer schuldig erklaert end nit so forti¬ 
ger Vlrkung zu lebenslaengllcher Haft an eimon Ort, dor von dor Re- 
vlslonsbehoerde festzesetzen 1st, durch Urtellaspruch wan 23* Jannar 
1946, verurteilt wurde. 

UND WOBEI dlase Strafsache mlr sur Ueberpruefung vorgelegt 
wurde, und nach gebuehrender Brwaegung und In Ausuebung dor nlr 
uebertragenen Befugniaae verfUege lch hlernitt 

DAS8 das Or.tersuchungsergebnis und das Urtoll gebllllgt wad 
sufrechterhalten wlrd, und dass das Urtell dengemaess auscufwehren 
1st. Das Zentralgefaengnls in Bruchsal, Deutschland, 1st als Ort 

der Haft angegeben. 

Datum __1946 

(Unterschrlft der Revlelonsbehoerdo) 


(Titel) 


MILITARY GOVKHhUKilT COURT 
Order on Review 


Case #12-1821 Order #. 


WHEREAS WALTER HXR8CKELHANN was convicted of tlie offense of 
wrongfully killing prisoners of war, by a General military Govern¬ 
ment Court at Ludwigsburg* Germany, and sentenced to life Impri¬ 
sonment to commence forthwith, at such place as the reviewing 
authority may direct* by a Judgment dated 23 January 1946. 

AND WHEREAS this case has come before me by way of review 
and after due consideration and In exercise of the powers con¬ 
ferred upon me, I hereby ordert 

THAT the finding and sentence are approved and upheld and 
the sentence duly executed. Bruohsal Central Prison, *ruohsal, 
Germany, is designated as the 

Dated U June 1946 


Lieutenant Ooneral, U. 3. Army 
_ Corujanding 


place of confinement. 

(Signature of Kevie wiki Authority} 
dEOFFRKY KHTE8 


UERICHT DER UILITAERREOXERUIO 
Revislonaanordnung 

Strafsache #12-1821 Order #„ 


WOBEI WALTER HIRSCHELUANN des Vergehens, unreohtmaesslge Toetung 
von Kriegsgefangenen, von einem Hoeheren Oerlcht dor killtaerregie- 
rung in Ludwlgeburg, Deutschland, fuer achuldlg erklaert und nit so- 
fortlger Wlrkung zu lebenslaengllcher Haft an elnen Ort* der von der 
Revlslonsbehoerie featzesetzen 1st* duroh Urteilsapruoh, datlert von 
23. Januar 1946, verurtellt wurde. 

UND WOBEI dlese Strafsache nlr zur Ueberpruefung vorgelegt 
wurde* und nach gebuehrender Erwaegung und in Ausuebung der mir 
uebertragenen Befugnlsse ordne Ich hiermlt ant 

DAS6 daa Untersuchungsergebnis und das Urtell gebllllgt und 
aufrechterhalten wlrd, und das Urtell demgeaaess vollstreekt wlrd. 

Das Zentralgefaengnls In druchsal, Deutschland, 1st als Ort der Heft 
angegeben. 

Datum _ 1946 

(Unterschrift der Revlslonsbehoer<ieJ 
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HEADQUARTER8 THIRD ARMY 
OFFICE OK THk STAFF JUDGE ADVOCATE 
WAR CRIMES BRANCH 
APO 403 U8 ARMY 


War Crimes Trial 
Report No.43* 


Ludwigsburg Detachment 


27 May 1946 



vs 

HkNS POHL 
German National. 


X. TRIAL : 

Accused, a German male civilian, was tried on 
14 May 1946 at Ludwigsburg, Germany, before an 
Intermediate Military Government ^ourt, appointed 
by Paragraph 4 Special Orders #100, Headquarters 

Third United States Army, APO 403, dated 20 April 
1946. 


2. CHArOPE, PLEAS, FINDINGS AND SENTENCE : 

Charge and Particulars Pleas 'ladings 

Charge: Violation of the Laws of War NG 0 

Particulars: NO u 

In that Hans Pohl, a German national, did, 
at or near Schiersteln, Germany, on or 
about the 10th day of March, 1944. wrong¬ 
fully commit an assault upon in unknown 
member of the United States Army, who was 
then an unarmed, surrendered prisoner of 
war in the custody of the then German n eich, 
by hitting him in the face with his fist 
and by kicking him. 

Sentence: 

The Court in closed session, at least two thirds of 
the members present at the time the vote was taken 
concurring therein sentenced the accused to be impri¬ 
soned for the term of 1 year commencing 14 January 1946 
at such place as may be designated by competent mili¬ 
tary authority and to pay a fine of 1.000 “elchamarks 
on or before the 13th January 1947, and in default of 
payment to serve a further term of imprisonment of one 
(1) day for each ten (10) Reichsmarks of the total fine 
at such place as may be designated by competent mili¬ 
tary authority. 


/ 
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3 . im mju w* Mims -- 

ft) It is settled law that civilian nationals of one 
belligerent nation may be tried and punished before 
the duly constituted tribunals of another belligerent 
nation for violations of international laws governing 
land warfare. When a civilian wrongfully commits an 
assault upon a person who has fallen into his hands 
as a prisoner of war it is an offense falling within 
the scope of this rule (Par. 348 Fu 27-10). 

b) The Intermediate Military Government ^ourt, which 
heard this case was duly and legally appointed by 
the Commanding General Third U.8. Army by Paragraph 4, 
Special Orders #100, Headquarters Third United States 
Army, APO 403, dated 20 April 1946, The Charge and 
Particulars were properly preferred and referred for 
trial. Accused stated in open court that a copy of 
the charge sheet had been served upon him prior to 
trial (R 3)• Accused was properly represented by coun¬ 
sel and announced ready for trial (M 2 4 3)• A he ju¬ 
risdictional number of three members of the Court panel 
were present throughout the trial. '-^his Court was 
vested with full power and authority to try the accused 
for the offense alleged and the sentence was legally 
within the power of the court to Impose (Art. Ill IT'O 2) 


4. F Ylpgl lCE ; 

a) For the Prosecution: During March 1944 flvo (5) un¬ 
known American fliers, who were prisoners of war under 
German military guard, (r 5,9,10,16,17,19) were wait¬ 
ing in the town of Schorstein. Germany, to be placed 
on a bus and taken to Wiesbaden, Germany. As the bus 
pulled up it was full of people and the conductor re¬ 
fused to permit the guards to put the fliers on the 
bus. There was a crowd of people around the bus and 
one of the fliers was pushed towards the door of the 
bus. This flier smiled and this was noticed by the 
accused Hans Pohl who was in the crowd. Accused was 
heard to say "What, you are laughing about It, you dog." 
Without any other provocation accused struck the flier 
once or twice in the face with.his hand and kicked him 
(F 5,6,9,10,13,14.15.16,17,19 & 21). A Dr. Labonte who 
was standing near by told accused "to cut it out." 

(F 8 & 10). Dr. Labonte then spoke to a German sergeant 
one of the guards, suggesting that he walks with the 
prisoners to Wiesbaden (R 9 & 19). There was no evi¬ 
dence that the flier suffered any injury as the result 
of the assault. 

b) For Accused: Accused admits that he was present on 
14 September 1944 in a crowd of people which Included 
four fliers and a <ruard in the town of Bcherateln, Ger¬ 
many. He states that the crowd was present at a place 
where a bus had stopped. Accused heard the conductoress 
refused to allow anyone including the fliers to get on 
the bus. Accused noticed that one of the fliers was 
blocking the passage way to the bus, so he raised his 
hand to the fliers neck and pushed him in the direction 
of the three other fliers (M 20 k 21). He states that 
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the witnesses who testified for the prosecution that 
he hit the fliers did so because of personal reasons 
(K 21). Accused stated that his act of pushing the 
flier was to assist the female conductor to keep the 
people off the bus (R 2$). 


5. Blfig/gglPJt . 

a) The evidence adduced before the court by the prosecution 
establishes all of the elements of the offense charged. 
It is established by the evidence that the accused, a 
German Rational, did at Schlersteln. Germany, during the 
month of March 1944 commit an assault on an American 
flier who was an unarmed prisoner of war in the custody 
of the then German «eich by hitting him in the face 
with his hand and kicking him (K 5,9.10.13.14.15,16,17, 
19). The Identity of the victim as an American filer 
was established in the evidence. (R 5,7.10.11,16, * 19)» 

b) The Court overruled the motion made by the defense 
counsel objecting to the Jurisdiction of the court for 
the reason that there was no law menber on the court. 

In support of his motion counsel for accused cites 
several provisions of the technical Manual for Legal 
and Prison officers as followsi Paragraph 305 page 33 
"In General and Intermediate Military Court and when 
practicable In Summary Military Court, at loaat one of 
the members shall be a lawyer serving with Military 
Government." And Section 201 page 19, "General Military 
Government Courts consisting of not lose than three 
officers one of whom shall be a lawyer serving with the 
Military Government." The word u eneral In the last 
quotation is obviously a misstatement and counsel sent 
to use the word Intermediate (M 2). 

This citations of defense counsel appear In the text 
Material as found in the Legal and Technical Manual 
and must oe considered in the light of the M.O. Ordin¬ 
ances and Directives as pointed out in paragraph one 
of Section 305; these rules shall be read with and sub¬ 
ject to the proclamations and Ordinances of tht Military 
Government." Article IV of Military Government Ordi¬ 
nance 2 which provides for the establishment of Mili¬ 
tary Government Courts makes no reference to a law 
member being appointed on Military Government Court. 

The Jurisdictions of Military Government Courts over 
Aar Crimes Offenses which occurred prior to 9 May 1945 
is not derived from the Military Government Ordinances 
and Rules but rather is conferred by reason of separate 
instructions of the Theatre Commander with regard to 
War Crimes Trials (Sub.Par. b, Pur. 5 Guide to Proce¬ 
dure in Military Government courts page 43}. On 16 July 
1945 the Theatre Commander established the policy that 
in all War Crimes cases, where the offense occurred prior 
to 9 May 1945, would be conducted before the Military 
Government Courts (Par. 1 Letter U8FF.T 16 July 1945). 
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In the past War Crises cases have been triad before 
military commissions set up for the trial of such 
cases (In re Yamasheta U.S. Supreme ^ourt case 61 
ills. 672). But the Theatre Commander of the Ruropean 
Theatre In order to prevent unnecessary duplication la 
Tribunals In this Theatre has In effedt established 
the military Government Courts as military Commissions 
for the trial of these War Crimes cases. The Theatre 
commander In his letter establishing the policy whloh 
will be followed In the trial of War Crimes cases be¬ 
fore military Government Courts has directed that the 
Army Commander In appointing Military Government Courts 
for the trial of War Crimes cases should detan one 
officer with legal training as a member of such courts. 
Due to redeployment, officers with legal training are 
very scarce. Those officers with legal training, who 
are remaining In the Theatre are assigned to positions 
which require their full time &nd make It Impossible to 
detail them to serve as law members on Military Govern¬ 
ment Courts. In view of the circumstances the provi¬ 
sions of the Letter of the Theatre Commander which 
establishes the policy in regard to the trial of War 
Crimes case which directs the detailing of law mombors 
on Military Government Courts must be regarded as di¬ 
rectory and not mandltory. At present the records In 
all of the Aar Crimes cases are being examined by the 
Staff Judge Advocate of the appropriate Reviewing autho¬ 
rity before the findings and sentence are approved by 
the reviewing authority and If any errors or Irregula¬ 
rities are found they may be corrected by the reviewing 
authority in his order on review. Therefore It cannot 
be said that tikes.absence of a law member during the 
trial prejudices the rights of the accused In War 
Crimes cases. In view of Rule 26 as found la the Tech¬ 
nical Manual for Legal and Prison Officers the pro¬ 
ceedings herein should not be set aside by the review¬ 
ing authority unless he Is convinced that the rights 
are prejudiced by such a technical error, occurring in 
the proceeding of the court. 8uch Is not the case In 
this particular record as herein before pointed out. 

c) The sentence imposed by the court herein was within 
the authority of the court to Impose (Art. Ill MOO 2). 

The offense of which the court found the accused guilty 
is equivalent to that of an assault and Battery as it 
is known in Anglo American Courts. Considering the 
Table of Maximum punishments as set out in the Manual 
of Courts-’iartial as a guide a sentence of imprisonment 
for a period of si* (6) months would be adequate to 
punish the accused for the offense of which the ac¬ 
cused has been found guilty. Therefore the sentence 

as Imposed by the court herein Is excessive and should 
be reduced accordingly. 

d) A careful examination and consideration of the record 
herein discloses no errors or Irregularities which pre¬ 
judice the rights of the accused herein. 
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BAIA-Afl XQ ACg gg ^P : 


Accused la 33 years old; a Genian Civilian; he is 
married with no children but he does support hla 
mother, and his last residence was Wiesbaden, Schler- 
steln (H 3 4 27). His occupation is that of gardener 

(R 20). He Joined the party in 1937. but held no of¬ 
ficial position in the party (R 25). He has lost his 

hone during the war (R 27). He has been in custody 

since 16 January 194o (R 24). He has no previous con¬ 
victions (R 24). 


7. PFIIHQN F Q R . fiEV IBS* 

A petition for review was filed on behalf of the ac¬ 
cused herein pointing out that the sentence imposed 
by the court was excessive in view of the evidence 
present before the court. 

As has been pointed out in paragraph c of the Discussion 
the sentence is excessive and should be reduced to six 
(6) months imprisonment. 


8. CLEMENCY: 

Several letters of clemency have been filed on behalf 
of the accused. Three of these letters point out that 
accused held no official position in the party. One of 
the letters is that of accused's Minister which points 
out that accused is a good church meaber and repeatedly 
contradicted any attempts of the party to oause hln to 
leave the church. Also that he is an industrious and 
respectable citizen. A certificate showing the accused 
is a Master Gardener is also attached. 


9. ENDA XIOM» 

It is recommended that the findings of the court be 
approved and upheld but that the sentence be reduced 
to imprisonment for a period of six (6) months beginning 
16 January 1946. An order for review carrying out this 
recommendation is attached for the signature of the 
reviewing authority. 


RESELL s( mV < 

U r "iv. Attorney* 
Reviewer 


I concur. 



CHARLES E. CHFEVBR 
Colonel, JAOD 

Staff Judge Advocate 
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MILITARY UOV^HkbliT COURT 

♦ Ordsr on Review 

siptf NO* 12*1880 


Order Ro. 


.ifcKMAb RAI& POHL was convicted of the of feme of wrongfully 
assaulting a prisoner of war by an Intermediate Military Govern¬ 
ment Court at Ludwigeburg, Germany, nnd aentanoad to Imprisonment 
for a tarn of one (1) year, commencing 14 January 1946 at suoh 
place as may ba designated by competent military authority and to 
pay a fine of 1,000 Reichsmark on or before the 13th January 1947 
by a Judgment , dated 14 May 1946* 

t j& this CABO conee before na by way of review and 

after due consideration and in exercise of the powers conferred 
upon me, 1 hereby orderi 


fHAr the findings of the court be approved and upheld but the 
sentence is reduced to confinement for a term of six (6) months, 
commencing 14 January 1946. That portion of confinement whloh is 
In exoess of six ( 6 ) months and the fine of l,oot Reichsmark le 
hereby remitted, as thus modified the sentence will be duly exe¬ 
cuted. Druohsal Central Prison, nruohaal, Germany, Is designated 
as the plaos of confinement. 



G-RICHI DER UlLXXA&R&£Ql.JtUNO 

Revlaione&nor dnung 

trafsache No. 12-1880 Order Ko. 


A)hc.l QAHS JPOHL des Vorgehens, unroohtmaosslger Angriff elnes 
Krlegsgefangenen, von einom Mittleren Gcricht dor Mllltaerregierung 
in Ludwlgsburg, Deutschland, fuer sahuldlg erklaert und ru Gefaeng- 
nis fuer die "eitdauer von einem (1) Juhr, beglnnend am 14. Januar 
194C an dea Ort # der von der suataendigen Jilltaerbehoerde festge- 
satst wlrd, und tu einer Geldstrafe von l v 000 Reichsmark, sahlbar 
am Oder vor dem 13. Januar 1947, gemaeos rtellcspruoh, datlert 
vom 14. Ual 1946, verurteilt wurde. 

UHD JOBEI dlese Dtrafsache mir Jetst xur Ueborpruefung verge- 
legt wlrd, und nach gtbuehrender ..rwaegung und in Ausuebung der 
mir uebertragenen Befugnisse ordne ioh hiermit an: 

dns Jntorauohungsergebnls des Geriohts gebllllxt und 
aufreohterhalten wlrd, das Urtell Jodoch ouf Haft fuer die 7elt- 
dauer von sschs (6) Monaten, beginnend am 14. Januar 1946, ro- 
duslert wlrd. L)er Tell der Haft, der ceohs ( 6 ) fionate uebor- 
stelgt und elne Celdstrafa von 1,000 ! eiclismark vcrsleht, 1st 
hiorait naohgolaussn. N'aoh dlseor Abaendarung wlrd das rrtell 
dengouaesa auagefuahrt. Das ’entralgefaengnia in Bruchsal, Deutsoh- 
laid, 1st sis Grt der iutft angegeben. 


Datum 


1946 








UK«J\dAJ . ->£ TUlli AiJCf 
jf/icje 0*' m gTa/j juu*£ .^VuGat~ 
a: QjJjiuu b.iA.NUi 

A*‘U 403 Ub UHY 


War Crimea Trial 
Report No.44* 


‘-uiir.Jgaburi-; D«t*chnwnt 
17 **y 1746. 

TUE UNI TEX/ bTATfc-S. 


f> /9 ~ 




AAiO, NtVibri-v, 

Oerifftn National. 


bBVJ&k. AND RT.C jMM 1K A710N6 OF ST*f* JUiXJc, ADVOCATE 


1. 


Accused, h Ger -an : *.l , civilian, was tried at LudwJgsburg, 
Garnany ?n 26 A ril 1946 by * General Military Government Court 
appointed iy Feregra >h 1, £ 'ncJj'l Ordur No. Ill, Hotcruertore 
Third United Staler Jrmv, >Po 473, d*tod 20 April 1746. 


2. frMfa. nm.M nffl'M’! ■-»}£* 

Charge and Particular 

Charge- Violation o r ths l**we of Rar 

^articular* 


Plea Finding 
NG G 

HG G 


In that Karl Ncvih'r, German national, did, at or n»ar “anau, 

Germany, on or about 17 February l c *45, wilfully, deliberately and 
wrongfully encourage, eld, brt and 'artJcloate In tha killing of 
three unknown n^rp^erf o r the United States Ar»y who were then unarmed, 
eurrrr.defed prisoners of *»r in th« custody of the than German Reich. 


Sentence* 

The Court in closed desalon At 1 . ..V6 two-thirds of the ocabcrs 
-'i ^ent at tha tl • the vote was tapon concurrIn" therein sentenced 
t.'a acciaed to be 1 >ri fined for a term of seven (7) years commenc- 
Ir.r tho 17th day of July i'*45 at such plaos as »ay bo deslgnatsd by 
competent military authority. 

3. 

a. It ir ssttled law that, a civilian national of one W.i) .-rent 

nation may be tried end mlshad by the dulv const!tuted tribunals 
of another belligerent nation i”or violations of international laws 
governing lend warfare. *’han a civilian wr ngfully >.J lla enoay 
oeraons ho nave fallen into nia hands as >n»onora of war or aids, 
•beta or artiolnates In such wrongfil Jilin’, it It an of fens; 
fal’.ln,' -Ithln the scope f thin rule. (*er. 34*, 27-10). 
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b. This General Military Government Court was duly and legally 
appointed by the Commanding General of the Third United State# 

Ar«y bv 'aragTaoh 1, Special Order# No. 100, Headquarter* Third 
United State# Amy, APO 403, dated 20 April 1946. Tho charge and 
oarticular were properly preferred and referred to thia court for 
trial. The reruired <url#dictlonal number of fire (5) member# were 
present throughout the trial. The charges were served on tho accused 
on 22 April 1946. Accused was properly represented in Court by 
counsel snd announced ready for trial. (h-3) This Court was vested 
with full rower to try the accused for the offense charged. Tha 
sent.anco v»i lagallv within the rower of this Court to impose. 

(Article All MGO 2) 

4. EVIDENCE * 

a. for th*> Propscutlon* firing the sftemoon of 17 Februarv 1945 three 
American flyers who had narachuted from their disabled plane were 
picked up at the headquarter# of Police District No. 2 in H« n su, 

Germany snd were taken to the main oolice headquarters in Hanau. 
(h-5,16,20) These flyers were then taken into the oolice headquarters 
and rleeed in separete rooms for safe keening. At about 6*00 o'clock 
p.m. in the evening Chief of Police fehrle came to the headquarters 
and after talking with Criminal Commissar Neger called an interpreter 
and orocoeded to interrogate the three flyers. During the interro¬ 
gation Fchrle was heard to say in a loud voice* "Murderer# - Gang¬ 
sters" (h-20,2l) The accused Neuber was present when the flyers 
were brought in for interrogation. H e also overheard *ehrle say in 
a loud voice "Murderers." (Prop. Exhibit 1, p.p.2,4) After the in¬ 
terrogation was completed Neger cane into the guard room where Neuber 
and Schulse were standing and told them that the flyers would have 
to be shot. (P—21,??j Pros. *x. 1, p.5) Wter it was decided that 
the shooting would take place in the second court yard of the head¬ 
quarters. Accused suggested that ths flyers should be transferred 
to the airdrome in Lanferbach, Guggenburger, who was also present, 
on hearing this yelled at the accused saying* "beep vour mouth shut. 
What is the idea*" (h-22. Proa. Ex. 1, p.5) Neger, Schulte, Guggen- 
burgor end accused Neuber th-^n oroceeded to the court yard in back of 
the police headquarters. W*gar told the accuasd and Schulte to go and 
bring in the first flyer. 8chulse and the accused proceeded to bring 
the first flyer into the court. y*rd and as they j roc sod ed Into the 
court yard this flyer vas shot in tho bsck of the head by Neger. 

(h_ 23 j Pros. Ex. 1, p.6) Accused and 6 C hulte then proceeded to get 
the second flyer snd bring him into the court yard, then they walked 
into the court yard *ogor told Schulse that it wss his turn whereupon 
8chul*e complained that his gun had Jartiaed and Neger handed him his 
pistol snd Immediately -thereafter a shot was heard and the flyer fell 
to the ground. (K-25 j Pros. 1, p.7) Guggenburger, Schulte and 
accuasd Neuber thon proceeded to bring the third flyer into the court 
yard. As they entered tha court yard Guggenburger was walking behind 
the fly^r. (K-26j Pros, Ex. 1, n.9) The third flyer wes alt^ shot as 
h*' walked into the court yard. t*-27| ras. Ej. \ 9 p, 9 ) The bodies 
of the three fivers wore thrn loaded into s police van bv the accused, 
u uggenbergor, Weger and 8chulse. (Pros. 1, p, 10) Schulte, 

Gur gen burger and the scouted th**n got into th<> van and directed the 
driver to take the bodies to the place in the harbour area of Hanau 
where an Jr^rlcen piano had crashed. There the bodiea of theae three 
American flyers were placed with tho bodies of several other American 
flyers who had died in tho crash. (h-9,10) 

b. For the accused: Accus-'d by hi# p»n testimony and th*t of Adoloh 

Neger, who testified on hie hehal* - , ari. it# that he was ~n#ent and re¬ 
ceived the order from that tli* flyers were to bs shot. (h-42, 

59) “e elao s rite partlcios'ln, in the killing of the three flyer# br 




leading each of the flyer* into the court yard, one at a tine, and 
being present when the aotual shootings took plaoo. (*-43, 44, 52) 
Accused contends that at the time he reeel rad the order to kill the 
flyers froa *eger, he suggested that the flyers should be taken to 
the airport. (R-43, 5l) Aecuead also states that he would not hare 
participated in the killings if he had not been ordered to do so by 
his superior Weger. H« was afraid that if he did not coaply with this 
order, Weger would report hia for such failure and he would be shot 
and hi a faaily sent to a concentration camp. (*-53, 30, 44) 

c. For the Courts The Court on examining the accused brought out the 
facts that the yictias of the shooting wore unarmed end had eada no 
attempt to got away. (*-55)J that at the time of the shooting 
accused was armed with s serrle* pistol. (*-54) 

5. D1SCUBS1QM i 

a. The facts as presentsd by tha prosecution and adalttad by the ac¬ 
cused as con tain ad in tha ewldanoe adduced before the u ourt es¬ 
tablish that on or about 17 February 1945 accused, a German national 
(R-2) did at Hanau, Germany, wilfully, dallbarataly and wrongfully 
aid, abet and oartlclpata in the killing of three unknown nenbers of 
the United States Army. (*-21, 22, 23, 25, 42, 44, sad 52) who wore 
then unarmed, surrendered orl sonars of war of tha than Gamaa lei oh. 
(R-55) Tha Idantlty of tha riotiaa aa being Atari ean flyers was 
established. (R-4l) 

b. The accused admits participating in the killing of the three American 
flyers. (*-43, 44, 52) but atatea that ha did no only in oarrying out 
the order given to hia by bla superior Wager l*-53) sad at tha tine 

he wa<i afraid that if he did not carry out this order •egar would hers 
I reported bin and he would be killed and his family sent to s concen¬ 
tration caap. (R-30,44) The fact that an accused commits a crime 
i in violation of the accepted laws and cue toms of war in response to 
superior orders is not in itself an absolute defense. (Par 2, Art. IT 
WGO 2) Such fast could, however, be considered by tha Court in de¬ 
termining the culpability of tha aecused for the offense of which ho 
has been found guilty or in mitigation of the punishment Imposed upon 
an accused for the commission of th* offenss of which he has boon 
guilty. (Per. 345*1, F* 27-10, 15 November 1944) *rom a careful 
consideration of the record it is evident that tha Court did consider 
the faot that the accused acted under the pressure of superior orders 
when he committed the offense herein and mitigated his punishment 
/ accordingly. (*-53,30,44) 

c. The evidence herein establishes that tha accused participated in tha 
killing of the three American flyers knowing that they were prisonars 
of war end should have been turned over to the Lufweffe. (*-22| 

Pros. 5*. 1, •>? 5) Accused had been told that these flyers war* to 
be shot. (*-21, 2 Sj Pros. 1, p. 5 ) knowing these faot* the 
aecused still proceeded to take part in tha killing of the three 
flyers. (*-43, 44, 52) Following the killings, the accused helped 
load the bodies into the poliee van and proeeeded with the van to tha 
olaoe ahere an Arnerican plane had oraahad in the harbour area of 
Hanau. Here the bodies ware unloaded and placed with those of several 
flyers who had died in the plane crash. (*-9, 10| Pros. *x. 1, p. 10) 
Those facts establish that accused was an alder end abettor in the 
offense of dlling the three African flyers and as such accused would 
be liable as principal for Ihe commission of tha offense charged. 

(Sec. 257 Wharton’s Criminal ^aw, Chap. 321, b ec. 332, 35 Pad. 

Statutes 1152) 

d. Thera is no latter fro* the Deputy r heater Judge Advocate referring 
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this cese to trial included in tho record. This accused was 
originally charged Jointly with two other accused, namely, Wager 
and fi ehul 2 *. Wager »-.nd ^chaise *ere tried lMt Decemb-.r and found 
guilty of the offense charged. At the tine of that trial thla 
accused was «iek in thn hoaoitel and could not be brought to trial 
at that tine. The letter roferring thia case to tfrial ia included 
in the c%po of United States va *eger and Schulte, Case No. 12-926, 
and ia not available to be Included with thia rocord. 

a. The sentence imposed by the Court herein waa within the authority 
o'* the Court to i ooae. (Article **G0 2 ) After conaidaring all of 
tha ''acta, tho Court 1 osnd e aentonce which it, fait waa adequata 
to ouniah f he accuaed for hi a <articlpation in the offenae. in im¬ 
posing auch aentonce the Court considered tho feet that eocused waa 
acting under superior ordera. The aentonce la adequate to puniah 
the accuaed for hit 'art in the offense charged, namely, killing 
three A ra orican llyera. 

f. A careful consideration of the entire record discloses no error or 
irregularity in the Toceedings herein which prejudiced the rights 

of tho accused. 

6. DATA AS TO ACCUfrEtt i 

Accuaed la 3* years old) he ia a German civilian) he is married with 
one child end hie last residence wea h* nB u An tieln, Germany. (h-2,52) 
Accused civilian occupation waa that of a drlvar until 1937 when he 
became unemployed, from 1937 to 19^9 he received state aaalstance. 
(*-»4 ,, .49) He -e drafted into the ^eatapo in 1939 as a driver. (h-4©, 
4<>) in August, of 1944 beoause of injuries ha *> a civ^n the Job of 
file clei 1 in the office of Criminal G ogun jaeer beg^r. (*-44#4P) 
has been in confinement continuously since 17 July 1945. 

7. petjuw rv - mi ®* 

No oetition for rariow has been filed on behalf of the accused here¬ 
in. 

«. CLfl'E'lCi i 

No petition for clemency was filed on behalf of accused. 

9. riKComdiDATlON t 

H is recommended that, the finding ana sentence of the Court be 
approved * n d the sentence duly executed. The roper order for carry¬ 
ing out tills recommendation has been ap' onded for the signature of 
the reviewing authority. 



Ci At L. CliibVu-., 

Col. JAGD 

Staff Judge Advocate, 









MILITARY GOVERNMENT COORT 
Order on Review 


Case HZ-926 Order #_ 

AHEREA8 KaRL NEUOER was convicted of the offense of wrong¬ 
fully killing prisoners of war, by a General Military Government 
Court in Ludwlgsburg, Germany, and sentenced to imprisonment for 
a term of seven years, commencing 17 July 1949 at such place as 
may be designated by competent military authority by a Judgment 
dated 26 April 1946. 

AND WHEREA8 this case has come before me by way of revlee 
and after due consideration and in the exercise of the powers 
conferred upon me, I hereby order: 


THAT the finding and sentence are approved and upheld and 
the sentence duly executed, bruohsal Prison, Druchsal, Germany, 
is designated as the place of confinement. 


Dated Q June 


Lieutenant Qenerul, U. S. Army 
Commanding 

-Tfnnj- 


OB RICHT D&R MILITAERREGIKPUWG 
Hevlsionsanordnung 


Strafsache #12-9^6 Order # 

#OBB:t KARL NEOBER des Vergehens, unrechtmaessige Zoetumg 
von Krlegsgefangenen, von eincm Oberon Gericht der Milltaer- 
reglerung in Luawigsburp, Deutrchland, fuer schuldig erklaert 
und zu Gefaengnia fuci die ^eltdauer von xleben (7) Jahren, be- 
glnnend am 17. Jull 1945 an dem Ort, der von der xustaeadlgen 
Uilitaerbehocrde bezelchnet wird, durch Ortellsspruch datiert 
voa 26. Apill 1946 verurtellt wurde. 

UND tfOHKl dlese 8trafsache air Jetzt sur Ueberpruefung vor- 
gelegt nurde, und nach gebuehrender Erwasgung und in Auauebumg 
der air uebertragenen Befugnisse ordne lch hlernlt an* 

DA88 das Unterauchungsergebnla und daa Urtell gebilligt und 
aufrechterhalten warden und daa Urtell demgeaaess vollatreckt 
wird. Daa Uefaengnis in Bruchsal, Deutschland, 1st ala Ort der 

Haft bestlomt. 


Datum 


1946 


(dnterschrlft der Revislomabehoerde) 




War Crimes Trial 
Report No.45. 


r«AlK Asms THIRD wr 
<nriu. or tik *ta?t juror . wt cati 

XAR CRTWfS HR/ rflH ,r\ 

APO 4C3 ns AWT ■ „ o 
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7* A|0>U 1946. 


TtK iTfTTSD UTATF8 


Adolf "«SW 
end 

Julius lobules, 
Cerrfn actionals. 


nmw ;»*T> RwcoitrTm ?r -a of rT/\rr judge /.wtCATi 


1 . TRLH 

The two accused, both ton male civilians, were tried et 
Ludwtgsburg, Gorncny, on 29, 30 Rovenber, 194B, 1,3,4,8,6,7, and 
8 nsceabsr, 1948, by <■ General Military Oor^rnr^nt Court appointed 
by per. IE, .'peold Crdera - 5 52. ttodquerters 7th united trtei 
rmy { ost-rn 'il It try district J >JX) 788, 20 Kormber 1948. 


2. J ■ ro -I', •>. -ippyos ..rp roTv^CF s 

flee Finding 

Chcrge: Violation of the lows of ter. NO 0 

Perttoulcri NO G 

(re to both eoeused) 

Tn thtt dolf egcr, Julius .ohulss, end Karl 
Veuber, Cerrcn rationale, did, *t or naer sneu, Owr^tny, 
on or about 17 Febr "ry, 1945, wilful'y, deliberately and 
wrongful 1 / encourage, aid, abet, md partlolorte in the 
killing of Charles P. Goldstein, a nenb .r of the tilted 
'tates • ray, end two other unknown members of the ‘United 
States «]4iy, who were then unarmed, surrendered urls nere 
of wnr In the custody of the then Oemr-n Ketch. 

o.itenoe: The court by et least two-thirds vote of the 
narbers -resent ^t the tine t c vote wen taken concurring therein, 
‘'ontaneed the accused ?wr to death by jhootlnfjst noli end tine 
• d pl» ce c» higher authority n^y dtract, end oentenoed 'ohulss 
to life Imprison ont cosrenclng forthwith, at sx»h nl*ee ae ray 
be directed by higher nilit' nr cut her it y. 

3. .r- KTun-rr-r T. ?/. 

i . It le settled lrw th>t olvtllin nrtlonrls of one belllrrrent 
nation w y be tried •nd punished by the duly c netitufced tribunals of 
mother belligerent nrtlon for violations of nt-rnf tlonrl lews 
governing load worfers. hen • civil 1'a wrongfully kllle eneny 
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persona who h*ve fallen Into hie hcnds »» prleonere of wr, or aide, 
abets, or pfirtlelpote* In rueh rrongful killing, It le m offense 
felling w’thln the scone of this rule. (per. 348, ?,II. 87-10), 

b. This General "llitery Government Court van duly end legally 
epoolnted by the Commsrdlng General, ?th United states /*my. The 
oherges and particulars were properly referred for trial to this ocurt. 
The renulred Jurlsdletionrl nuabor of five (8) members of the oourt were 
ore dent throughout the trial, ^tch (caused wee pronerly represented 
hy counsel end et eh enn unoed redy for trial. (R2 4 3) Thin court 
was rented with full rower to try these toouaed for the offenee. 

The eent«nee ves legelly within the power of this eourt to Impose. 

(ert. 3, W.0.0.**). 


4. vr ? 

a. For the proaeoutiom During on air re Id on the City of 
veneu, Germeny, whloh ooourred during the let# morning hours on 
17 February, 1045, three 'nwloen airmen were foroed to pereohute 
from their disabled plena in the vicinity of the harbor area of 
uenan. Thene merleen airmen ?fere taken into custody ond tuned over 

to the ^eeurlty Polios. (R16-B2). then taken into ouatody, one of the 
(ilmen wore r bandage lndlertlng that he had been injured (R16). 

During the early part of the afternoon of 17 February, 1845, a polios 
vehlole from the Criminal ^ollte Headquarters of Henau ease to the 
^eeurlty Polios Headquarters ond took the three Aflerlean airmen to the 
Criminal Police headquartera in uanau. On arrival at this headquarters 
the airmen were eeen by the aocuaed eger In the ouatody of several 
civil l*ns and soldi are. They ware t .'a n turned over to the Criminal 

. olios who kept them downstairs end placed them in separate rooms 
for safekeeping (RIP, 43,115,163). Liter in the ifternoon Polios 

■<lreotor lehrle ealled oeloohlaeger, an Interpreter, and prooeedsd 
to lntorrogate eeeh of the fliers individually. This interrogation 
waa conducted In the off loo of Criminal Cosmlsier eger, one of the 
toouaed. (R11B and 166). The investigttion of the fllere was 
oonduotad by ^ahrle in the presence of both aooused, -eger and 
ohulae, end :ieourlty Comiasar Guggenberger. (RUB, 164, 176, 818) 

During the course of the inveatlgation.it w»a discovered that one of 
the fliers was named Goldstein ond another trren Harnond. ^hen 
Fehrle diseovared that one of the flitro wno a Jew ne-ed Goldstein 
He flew into a rage, cursing end shouting. e alep ad Goldstein, 
crying out "Vurdemrl" (R118,l65,218) During the interrogation of 
ell of the fllere Fehrle waa very abusive ' nd continued to handle 
hi a pistol in front of the fliers and constantly used the expressioni 
"Gi-ng store and murderers". (R218) /fter oompleting hla lnterrogwtt n 
Tahrla called for the •'olio# Doctor frit* "oohepfal. (Rill 4 218). 
••oohepfel was told that e wounded , reriocn filar tt the police station 
required nedloel attention (Rill). Cn seeing the - nericen fli r w« a 
Injured Or. lioahnpfel suggested that he be removed to a hue hospital, 
lnamuioh i.t he was r orlsonar of wnr, #iereu?on falirla replied that 
;11 led fliers were no longer to bs delivered to the >hrrc*«ht but 
were to be retained by the ;olloe f end he explained that th se 
.Hied fliers were to be exterminated, (Rill 4 118). Tehrle then 
asked Or. 'ochepfel if he hid any means whereby theca fliers could be 
made not to wake up, to which the duotor replied that hehad no nuob 
reens. (K113) (roused xshulse waa present when fehrle mode the 


request uoon the dootor. (R114 % 119) Fehrle than rooeedod to the 
next room where tie found rcoused ' eger, to tfiom he said In substtnoei 
Those non epo criminals ind pangetara. You are familiar with the 
orders th»>t they are not ooldiere but murderers. You will hero to here 
these people shot lmned lately or ohcct them yovrcelf lwrediately. 

Me edded that CJugrenbergop nil! help or assist you* (RIM)* 

'oon afterwards Yehrle vte oeen to leave the offioe of h#ger. (R69) 

‘ offer then phased on the instruct on thet the fliers ware to be killed 
tc * 0 hul*e. (R177 \ 219) T'euber end Our,renberger ware ore sent when 
eger gave chulce those instruction*. (HC19) Af ter dusk, et 

(‘pprozim* tely 7 o'clook in the evening, recused -‘'eger proceeded into 
the court yard behind the polioe hat dquartera «nd directed Schulae 
to bring in the f lr* flier, .^oreupon "uggoribercer, who mn also 
present, add to -chulso ird reuber, tfio wore then pretesting, 

"Cone tlong. ' (R22C h 221) sohulne and mother nan were then aeen 

coming through tha gate leading Into tha oourt yard with an America* 
flier between them, by Tluppel, c driver Who wa otondlng near hie 
vahlole in the oourt y»rd. As ’chulre peosed Rucpel he told hi* to 
turn off the lights of hl3 vrhiole und to get e n ovel. (R44) 

<» this flier c-ne Into the oourt ytrd, noo'ised r eger also entered, 
cane up behind him rnd irooeeded to shoot him In the head* (R169, S40)* 
egor then told Oug v>nl»orgep nd **ouber, whom he saw standing in the 
court yard, to bring in the other tv© fliers. (R1B9) As the second 
flier wae iirought into the Co «rt yard feger apoke to '"<ehulne, seylngt 
"It’s your turn now.*’ (R169 k 179) (also Rjrfj. 82 p.6) whereupon 
Sohulze ounpliined tbit his eun had Ji nred. (R169) A shot wee heard 
and the flier droprvod to tha greund. (R170) The third flier wee then 
brought into the oourt y> r d 4 n the flier oene into the court yard 
Oug -enberger pcsoed .egor • nd then •>eger heard e gun shot. (R170) 

The bodies of the three fllern were then loaded into the vehicle 
driven by Rup?el,t‘ae^mp>'nl*d by three other men, including .'ohulae, 
to the plooe neur the : rbor nreo Where an American Pin** bed era shed 

• nd the bodies -W"o put with those of the fllern Who had died In the 
or:-ah. (R19,4B, 193). ftcr tha bodies hud been loaded Into the 
vahlole aooused chul/.e rdmltted that he helped oover up the ataiaa 
on the ground with smd. (R224). The ooxt morning ten bodies were 
removed fro* the orrshod plane tnd removed to c oanetery for burial. 
(R2B) At tha tine the bodies were removed for burial they wve examined 
by members of the ''eourity ‘'oliee ah© found thot ora of the bodies 

had a bandage a round its herd ard carried Identification under the 
naae of Ohoriee B. Goldstein. (RIB ». ft) I report was made up by 

• nhrtn, the Security Pclioeman in oh/ rge of the dlsbrlet In which the 
oreshed plane wos found, to the offset that ten bodies had been 
removed from the plane found in the harbor area and buried. (R26) 

Tbie report, whloh w re intrcd»iced ca ’’roaeir it Ion’s ftdilblt 

conit ins the nssns of T’cvrond barren md Chrrlee ». Goldstein. (R2B 
and Exh.O) On 31 July, 19<8 sad 1 august, 194B, the bodies of ten 
merlecn fliers ware exhumed frr-a n grave found In tha cemetery 
in Haneu, Ceroony, by a Capt. nronf, prthologist with <’CTT88£7, 
who performed r.n uutenay upon all of the bodice end discovered that 
two of the bodice otrrled evidence of bullet wounds In the neek 

• nd e third ourried a bullet mund In the left temple region. 

(*xh. 93, p.l,S,3) 


b. for the aoevsed ’ep;art The aooused icger i.dnitted thet 
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ob 17 February 1945 he shot one Ameriei n pilot enfl assisted In the 
ex* O'it Ion of two others, (R6,16fl,169,170 ) eper's defense Is beat 
atrtad la hla own *»rd§» " heoeuee I wen foread to do it, end if I 
htd refused to follow the order I would hare made myself eligible 
for the death penalty. T Just wuld hare aeorif lead my own life 
end the fliers would hare been shot just the aime. And besides I 
would here endangered my family who would probably here base arrested." 
(Rft) Immediately prior to the commission of the offense chirked, '(agar 
reoelTed e direct order fron fehrle, his superior, to here these fliers 
shot immediately or shoot them himself. (RIM,166) This order followed 
e lireotIre whleh <e*«*r htd reoeived from a men by the ness of Oirtae, 
his superior, who was Criminal Commissar In nansstedt. to tho offset 
that Allied fliers were no longer to be treated rs prisoners of war 
but ns murdsrere, end duly sasoutad as sush. viewer was Informed that 
this was e speoifie directive frem Himmler. (RIBS) If Wegsr had refused 
to obey this order be hollered that he would suffer death sithsr before 
the ct^ndgerleht or by being shot on the spot by Fehrle. (R9B, 107,187) 
ager knew Fehrle as e fanntleal 33 man Who would be moet likely to take 
rdvontrge of hie authority to put heger to death for disobedience of his 
order. (R1B9). 

c. For the roouaed Uchulsei Aeoueed iehulne admits that on 
17 February, 1945, he wen present end participated In carrying out sn 
order which he had received from fleger for klllimg three American fliers. 
(R7,m-2£4 lne.) ohulne elelms thot when it seme to his turn to shoot 
on# of the fllere his pun Jammed and seemone else aetnally killed the 
flier. (R£23) : chulze was oonvlnoed that if he had not carried out the 

order whleh he hed been riven, feger mould hare reported him to Fohrlo 
who would here had him put before the Standgerlsht where he would here 
been given the death sentenee. (REM) Sehulse knew thet the order 
riven to kill the fliers was F«hrls's ordsr. (R219) He also knew 
thet this was In »•ocordenee with e scarat dtreatire from Reiehsfuehrer 
Himmler to the effect that downed American and Allied fliers would 
hare to be shot. (HE19). 

8. OTMusarowi 

a. All of ths alenents of proof of the alleged offense 
neeas^ry to establish the guilt of both aeoueed were properly adduced 
Into eridenoe. ft was proved by the proscout on and admitted by 
both recused thft on 17 Fehrurry, 1945, both roouecd wilfully, 
dellbarrtely and wrongfully participated in the killing of Oherles 

B, Cold stein, a flier In the Halted >trtss /my, and two other /mericem 
fllere, ell of whoa ware unarmed, surrendered prisoners of war in the 
custody of the then Genian Reloh. The identity of the victims as 
being .oarlot n a Idlers was properly estrbllahod. (R4,7,16, ft Pros. 

5*h. 0) 

b. both ecoused claim thet they participated In the offense 
ohtrged herein only beeeuae they bad received an order from their 
lnr>edl* te superior, >#hrle, to kill the fliers t nd that they were 
afraid th»t In the event they refused or failed to o« rry out such 
an order they would suffer denth. (R6.2M) Under the prosleions 
of par. 548.1 of F.M. 87-10 as ohaoged on 18 "orcmler, 1944, the 
faet that an »caused oonvilte a crime In violation of the accepted 
lews and euatoms of war in response to superior orders is not, In 
Itself, an absolute* defense. Uueh fact oould, however, be considered 
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by the oourt In determining the culpability of tha cccuoed fop the 
>ff#nee cf which they ware found guilty op in mitigation of punish¬ 
ment iapound by the court fop the oorooiasion of auoh offense. In 
other ^ords, th# oourt might properly o naldnr thet th# eocuaed 
ere not guilty of en offense oomptrible to being guilty of nurdnr 
In th# first dogree, < » it Is oonnonly known in the .nglo-Anerlcta 
system of law, but rether night her# c nsldared than to b« guilty 
of murder In the neoond degr## or atnaloufhtv u# these offenses tre 
commonly known in the i nglo-* wrloan law. or th# oourt night consider 
auoh defense In imposing its punishment upon th# uocueed for th# 
violation of th# rul#e rnd oustons of .trrfrre. (Clroulir 110, TJ^FlJT, 

8 . uguet, 1945). 

o. Th# uocaued #gcr admitted h# killed on* of the fliers 
rnd rnsidted in the execution of the other two. (R6,168,169,17c) 
lie rdsdtted that he knew it was wrong to kill these fliers. (R167) 

In fret, on 28 January, 1945, lsss than n month prior to ths incident 
herein chirged, he had turned over en Allied airmen to the Luftwmffe 
ib e prisoner of vmr. (R155, 159) The only reason he glees for not 
doing the sewe on 17 February, 1945, was that he wen ordered to kill 
those f1 loro by hie sup rlor Fehrle eud that he was afraid that if be 
failed to comply with this order he would hare been reported to 
Febrle Who would bore brought about his death. Rut he i.dnlts that be 
did not know i single Instance where Fehrle had brought about the 
death of a subordlnrte for failure to carry out hie orders. (R185) 
eeger hud a period of one hour and e half between the time that he 
reoelved the order from Fehrle pnd the time in vfeleh he actually 
ste oed into the oourt yard end proceeded to o»rry out the order* 

(R8T8) During this tine he remained la his inner offlee alone. (R167) 

*e elalms that he could do nothing because Guggenbarger wee in the 
outer office (R167) . 11 of theae are facts ihich the oourt should 

properly haws taken into o nslderotlon in fixing the responsibility 
cf accused egor for the ooamicalol of the offense of whleh they 
t found him gujlty. The contention of «ger thnfc he wee carrying out 
superior orders Is not the only oonelunion which night be derived 
from the f>cts nd circumstances net out in the reoord herein* It 
is Just r 9 plausible to believe thft because of hie disfavor with 
his im edit* super lore focused sgor took this opportunity to carry 
out this order to better bis position In th# #y#s cf his superiors. 

Tt wi s the duty of the oourt to determine which ocnoluslon was tplng 
to bs re ched from ths foots end olrcuasfci nc«s of the oaoe. And 
unless the reviewing r.uthorlty is convinced that the court ibused 
its dlooret’rn th# court's findings should sfc* nd. A o*reful 
examination cf ths rsoerd hersin roils to dlsolose any abuse cf 
discretion by the oourt. 

d. caused'ichulze -Iso «dmlts participating in the offense 
ehcrged. V.B denies th/t he rctuully fired the fatal shots. (R7,881-284) 
:J # tdnits bringing ths first flier Into the oourt ytrd.l It281) 

He admits knowing the reason that the filers were being brought into 
the court ytrd. [RZZr , 888). -le admits that he helped oorsr the 
blood stnlne after the bodies had been loaded into the vehlole. (R284) 

/ Thee# feats establish ohulae as an abettor in the offense ohtrged 
and ss such is responsible, as a principal, for the offense committed. 

( «c.257, 'h*rt..n*a Criminal law, ohsp. 381, sect. 338, 35 Fed. Statutes 
1158)* At the tine of hie participation in the offennp ohtrged, 

Schulze knew thet the order to kill the fliers wee morally wr ng > nd 
r violet ion of international lew. Tf this had not been true he would 
not have ^granted that the fliers be turned over to the nearest 
tlrport. (RC80) Furthermore, ohulze states that he wrs not afraid 
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that 'after would kill hlm, but rather that ha would be reported to 
7 ehrl e The would brlnft • bout hla death. These era foot# whleh the 
court ohculd have considered In fixing the responsibility of tha 
moused ^ohulze for tha oomlselon of tha offense of nhieh tha 
court found hi* guilty. 1 ntew of thaaa feata It aan ot ba aald 
thrt tha oourt abused Its dlaoratlon In making lta findings In thla 
oaea. 

a. i’t oh tocused objected to tha Usk fire llnaa aa e ntalned 
In tha doasler submitted to tha oourt prior to trial, for the reason 
that It contained c a nolusion of law which waa prejudicial to tha 
noousad herein. (RIO) Tha doasler waa not Introduced Into arid one# 
by tha prosecution but wee merely e Burnery of tha exoeeted evidence, 
whleh waa presented to tha oourt so thrt tha court might acquaint Itself 
with tha foots In order to Intelligently Interrogate tha accused at the 
beginning of tha trlel. (^rov. 18, Oulda to ^rooedure In M.O. oourta) 
Inamuch aa tha dossier la not in arldaaea end tha crosscution la required 
to prove lta ease in tha usual way, It oaanot ba aald thrt rny oonolualon 
conf ined therein resulted in may nrajudlolel error in this anas. 

f. rftor a ccreful e xml nation of tha raoord herein It In 
believed that thare are no errors or irregular It lea er attained therein 
which ire ao Injurious to tha rights of tha eeoined as to require either 
tie retrial of thla oaae or invalidating the entire proceedings* 


6. DATA A* TO AOGUSBDI 

a. 'agar: Tha eocusad la 31 years of age, a Osman male 
olvlllnn, married, whose last address was Ingolatadt, Germany. Hie 
ooeupatlon won thrt of Criminal Corned sear of tha Gestapo* (H2) H§ 

Joined the RSB/.r In 1937. (Rl«n) ''e served for a short period on the 
Russian front. (R8T8). 

b. 'ehulze: /cosed le 41 year# of age, rnrried, father of two 
children, whose last address woe ’.'trkoebel, District of Tfenau, 

Germany. ’is oooupctfcn wee tint of a criminal secret ary of the Gestapo* 
(R8, 216) r e served as a soldier on tha Krstern front until tha and 

of 1942. (R216). 

7. URTTTTW TOR T-TIlWl 

e. Two petition# for review have bean filed on beholf of the 
recused herein. Tha grounds of error eltad In thaaa petitions era ea 
follows: 


1. Th»t tha court wre in error in that tha o<--urt permitted 
ltaelf to be lnfluenoed by an erroneous statement of law o^ntLined In 
tha doasler submitted to tha oourt prior to trial. 

I. TV't ha court waa in error in that it refused to permit 
tha defense oouneel to interrogate tha men he re or the court as to their 
knowledge of, t.nd the oonslders.tinm that they would five to, superior 
ardors. 


b. The strtennnt In the dossier to whloh the secueed t&kee 
exception reads re follow#: "Hie defense will be 'superior orders' 
rrvd, although It le not suggested that this defense will or should be, 
necented, he **ema to have established fairly well, both by hla own 
testimony and that of others, that he rated reluctantly rnd only 
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beeruf»e hiwi ordered to do so.” This st»te~*nt, although ngoe 
in ita t,*rma, cannot be said to constitute f> miasUtement of the 
lew. /0 ht-a been pointed out In paragraph b. of the disc salon 
with reference to "superior orders" web would not oonatltute an 
absolve defense under any circumstances. However, th# oourt 
could consider tha frot of auperlor ordara In deteimlnlng tha 
oulpabllity of arch recused for tha aald offanaa eo-mltfced or In 
mitigation of tha .unlshment. Tha atctanant eontrinad in tha dossier 
doaa ot nrohlbit tha oourt from considering awoh * defense. Tt 
moral? pointed out that tha oourt should not faal that thay rre 
raquirad to elve on ah defence oon aidant Ion. lowevcr, •nnumlng that 

tha donator ia la arror In stating tha lew applloebla to auparlor 
ordara, tha lew rambar instructed tha court thrt thay ahould not 
o nalder auoh ntitenant. (RIO) Tha doaaiar wna not lntroduoad into 
evidence hut sea merely eu'mitted to th# court prior to trial eo that 
. tha oourt might hero noma beaia for knowing the faota end clrcumntrnoes 
of tha ocaa to (.aaiat them in e< nduoting tha intarrog'tion of eetfi 
recused prior to trial. Hortgreph 12 of tha Ouide to Throeedurs In 
yilitery Government Courts soolf lonlly rovidest Tha doaaiar rttould 
be studied by tha court prior to its examination of tha aaouaadi It 
should not be regarded 68 proof of the atetements it contains, which 
will here to ba established in arldanoa in tha usual way, but ahould 
merely ha uned ra a beaia for exunlnatlon of tha eocuaad." In tha 
ibaenoe of tny arldanoa to tha contrary, it auat ba pro aura ad thrtthe 
court oompliad with this directive and did not ooneldar tha statement 
oontilned In tha doaaiar as binding on tha oourt during lta delibera¬ 
tions. This contention la further supported by tha faet that tha 
lrw namhar actually eeutioned the mnabam of the oourt not to oonsidar 
tha atrtenant of lew contained In tha doaaiar. Therefore no prejudielel 
error resulted *iloh would require reeating the proceedings herein. 

o. The feet thrt tha oourt did not permit onunael for tha 
roouaed to Interrogite tha individual members of the oourt aa to their 
knowledge «nd oonaidention of the issue of superior orders, in order 
tc determine it*.at her e challenge for otiuaa might lie ngabat any 
-enbar of tha o urt, did not oonstltite prejudicial arror. Tha 
feet that a member of c court doaa not, *t the beginning of a trial, 
here full knowledge of ell tha law which mry ba applloebla in tha 
trlel of such oi sa does rot constitute i ground for challenge for 
Cfure. (pMe VCM 1928). vembe-a of a ^llitfry Government Court tra 
net orectIcing lawyers i nd therefore orr.net ba arpactad to be famlllcr 
i-lth nil of tha ruiaa of law Whloh aoy be mpllor.ble to ffefrtieul»r 
or 3a. It becomes tha duty of oounaal for the proaaoutlon end dafanaa 
to present tha court with proper oltctiona of law ffcloh thay faal 
ahould ba o naldered by tha court during tha Uttar's daliber.ttone. 

If, after the record is submitted to the reviewing authority, it la 
found th(t tha oourt failed to o nalder or a ply tha law applicable 
to tha foots in the particular case, it than becomes tha duty of tha 
reviewing authority to determine whether the error which resulted 
prejudiced the rights of tha eocuaad, and in tha ever* he ia c n- 
vlnoed that tha accused's rights hove beau prejudiced ha ahou d 
trios tha necaaary rot Ion to oorreet such errors r nd lrragularitiaa. 

(Sul# 20, Rules of roeedure in m Courta). 

8. PfriTOH TOR GT ^MPTCT) 

e, i petition for clemenoy w»a filed herein on behalf of both 
moused. Tha grounds for eueh petition era aa follows) 

1. Thrt tha 0 ' urt which triad this orse algoad t latter 
of olensnoy stating th» t tha court did not understand Juat whet 
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conaldaretton it would b« entitle to glvw the matter of superior 
orders 1b Its deliberation 1b thl* o»m. 

This ground la aup^orted by c later signed by *tl but on* 
newts r of th* o urt requesting olameney for th* aooueed for tb* reason 
thr.t th* court fait that both accused had conmltted th* offooa* of 
which th* oourt found than guilty under pressure of aup*rlor order* 
and th* oourt did not know whet weight rod credibility th*y w*r* «atltl*4 
to giw* eu«ta *u parlor ord*r* In their doll beret Ion*. 

2. That fllno* tb* *nd of th* trial oertain n*w arid# no a ba* 
bo*n disserve red teioh tend* to estahllte that «oeua*d ••gar no* th* 
type of nan who would oarer her* ocnmltted th* «rln* of telte b* ba* 
bean feuad guilty If It had not bora far t ho grant pro sour* that b* 
w» a under by racoon of tho superior order of Fehrl*. 

Ttalo ground lo supported by o number of state**iite of parson* 
who war* e*quolnt*d with «*ger during tb* y*ars prior to th* *oll*p** 
of th* Oernan Wo lob. "ueh atet amenta show that on manor on* oooaslnn* 

W*gsr, at greet personal risk, bed attempted to protect tb* ?*wlte 
p*opl* in th* city of Inins ' od bad tekra a Jewess by th* MM of 
lira. L#later with hi* to "cnau to protest hear against tm order telte 
required that all Jew* ba sent to wcark ewepe. Other *t*t*n*dt* 
eoatelB insfeen*** of Mere the aoou**d «*ger bed protested prl**a*r* 
of ocr end •• a whcl* ha* ba«n * vary kind and u*d*r*teaftlng sag 
end not th* typ* of nan usually e**o*lrt*d with tb* 0* at ape. Th* 
•ubetanoe of tbaa* statement* 1* that freet hi* general reputation 
It 1* not bel lowed that the eeeuaed wager «*• the typ* of a*a tee 
would haw* put th* j**rl*en filer* to d**rth on IT February, IMS, 
unless ha had bean ordered to do so by Fehrl*. 

In support of this ground there la alee a d* alar at Ion aad* by 
Tudwlg Hltar who atetae that ha w«e a corporal In tb* Ttftwatil 
and wee present on £2 January, 1940, when tb* ••anted *eger bag 
turned ower the snglieh filar a* a prisoner of war. niter ala* 
states that ha learned fro* his superior cffleor that eon* tin* 
later the aocuaed "'eger bed pi road a telephone sail to th* airport 
requesting that a wehlole ba sent to ewe*uste thro* /> nor lean pilots, 
but that luoh wahiola wna not erat b**aua* of leak of transportation. 

b. It la wary evident frm the latter of ole*en«y signed 
by all but one laeteer cf the er.urt that the oourt did not fully 
understand Just te«t weight and credibility they war* *ntltl*4 to 
giw* th* foot that both aoou**4 cor nit tad th* crime ohargad under 
th* preeeur* of superior orders. This 1* not surprising, for tb* 
racaon that at the tine of the trial of this oaa* the theater 
polloy as to superior rdera had not bean tr» namlttad to thl* Motion 
and no on* woe in e position to properly ndwlae th* oourt o* thl* 

*ctt*r at that tl*a. Fro* th* latter herein It la awltent that th* 
onurt was o. nvluoed that *< oh cf th* aecu**d c omit ted the offana* 
of which they ware found guilty under the -treasure of ouDarior order*. 

Th* ocurt’a raqna t for eleweney In thl* matter la entitled to *o»- 
alderftloa by th* reviewing authority. Th* only r*a*onabl* *on- 
•lualoi which bid b* drawn fro* th* oourt*a request for clemeaey 
la that during ita deliberation* tb* court felt that th* a*«u**4 
veger was not responsible for th* offense of teleh ha was found guilty 
to the extant that ha would be guilty of an offence equivalent to 
■urdar in the first da gras, as It la known in Angl earner lean law. 

Xt th*r*for* la alaar that th* court fixed the responsibility of 
•gar for the of fans* of white ba w»e found guilty ao that ha wuld 
ba guilty of the offanaa of second degree murder, es It la knows 
In , nglo-. mar icon law, and had they baa* properly advised would haws 
fixed the punishment accordingly. Fro* c oareful ecnaldaratlo* of 
the ocurt'a latter of clensney, oouplad with the actual sentence 
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Istpoaed by the oourt.lt would appear that tho ecurt during lto 
Jellbenticn had no qus.itl o In it* alnd but that the nocuaed 
ehulae wre guilty of «d offoooo wMah wea tho equivalent of second 
decree murdor oa It l« known in / nglo-tAnerloen lew. There la no 
infinite rulo appl lot bio in t'll typo of ossa whloh wculd determine 
tho r-otuel aentanoe th»t should bo imposed upon each of the ooouood 
for tho offense of which tho oourt found thaw guilty. 'owever, If 
we ttko tho Federal Criminal Codo os e <uilde, rnd bearing In mind 
tho lntentln of tho oourt, It would aeon thtt a ounlnhrcent of 
Ufa laprlaonmont t» to tho roeused 'eger end a eontonoa of laprlaon- 
mont for tho period of «5 yotra for *ohul*e would edoquetoly punlA 
a/ oh for tho offenne of which the oourt haa found the* guilty. 

(.'eotion 464, titla 16. U;XJA). 

b. Tho letters aubaiit’.ad horowith, referring to eoouood egor’a 
reputation, merely substantiate tho feota es found in the reaord of 
trial tod do not Indio* te thrt the oourt in rat king lto find Inga herein 
abused lte di-creti >n. Tha deoleratTn of J-udwig Hltor dooa add ono 
additional foot in tint it pointa out thrt poswlhly on tha data in 
qua St 1 n koonaad eger did oell tha airport in an attar.pt tc hava tho 
fliers renoved an prlocnere of wur. ; owev*r, tha feat still raaslno 
th't tha i.oeuaod sgor did moke tha final daolal .n to cdaply with 
fahrla’s order end in ao doing took tha llraa of thraa lnnooant non. 
This fret dooa not indlocte that tha oourt ubueed ita dlaaratlon in 
making ita findings ho a In but merely supports and subatantlateo tho 
oourt'a position th»t tha nocuaed agar <t tha tlwo of tha affanoo 
ch rgad toting under tho extreme ores aura of superior erdara. 
Inoamueh e« dua ocnsideretlon hi s been given by tho oourt to ell of 
tho frets t.nd olrourstinosa end tha ecurt has arrived it a da o is Ion 
tnd ltt.sB.uoh tie this reviewer her triad to point ut tha punishments 
••hi eh ci n be in posed fer tho effenno of ifcloh the eoeuaod have boon 
found guilty, it is fait thtt no further clemency Is warranted by the 
facta ns oon < ined In tha reoord Including tha petition for olemeney 
hereinbefore d1 soucoed. 

9. RtOOWwa&Tim 

It l-i rocuoaonxisd thtt the findings of the oourt bo t proved 
t nd upheld but thtt the oentenos in the ossa of the • oousod vegcr 
be reduood to life imprisonment md tho sentenee in tha eta# of 
i ccuoed ohuT.ro bo reduced tc inpr iso rune nt for a period of 26 yet ro. 
rdera on review which carry out these c reoonrsondutlono ore otuohed 
for the signature of tho reviewing authority. 


X .c, U&A— 

\c. rff.-rroir? ** 

Onpt., Tnf 
Ohlaf, Trial aotlon. 



Colonel, Jin 
iteff Judge . dvoeete. 










MILITARY GOVFPRMERT COURT 
Order on Review 


Case #12-926 Order # _ 


WHEREAS ADOLF WfiGEH was oonvie ted of the offense of wrong¬ 
fully kiJllnr three prisoners of war by a Oeneral Military Govern¬ 
ment Court at Ludwigsburg, Germany, and sentenced to death by 
shooting, at such time and place as higher authority nay direct, 
by a Judgment dated 8 December 1945* 


AMD WHEREAS this case cones before me by way of review and 
alter due consider*tion and in exercise of the powers conferred 
upon me, I hereby order: 

THAT the findings of the Court be approved and upheld but 
the sentence is reduced to Imprisonment for the period Of ADOLF 
ffBGER'8 natural life commencing forthwith. As thus modified the 
sentence will be uuly executed. Bruchaul Central Prison, *ntch- 
sal, Germany, is designated as the place of confinement. 


Dated 8 Juna 


(Cignaturlj| 

Lieutenant Oeneral, U. S. Army 
__Commanding_ 


GERICHT DER AILITAERREOXERUNO 
Revislonsanordnung 

Strafsache #12-926 Order #, 


„ W08EI ADOLF WSGER des Vergehens, unrechtaaessige Toetnag von 
drel Krlegsgefangenen, ven elnem Oberen Uerioht der Militaerregle- 
rung In Ludwigsburg fuer schuldlg erklaert and son tod# dmreh Er- 
stalessung zu der Zelt urn! an dem Ort, der von dor hoohorea Instans 

festgesetzt wlrd, gemaess Urtellsspruch. datlert von 3. ^ezeaber 
1945, verurteilt wurde. 

U«i) nOBEI diese Strafsache mir zu*’ Oeberpruefung vorgelogt 
wurde, and nach gebuehrunder Erw&egung und in Ausuebung der nir 
uebertmgenen Mefugnlsse ordne ich hiermit an* 

DASB das Untersucnungaergebnis des Gerlchts gebilligt and 
aulrechterhallen wiru, das Urtcil Jedoch auf Uaft fuer dio Zeit- 
dauer von Adolf Reger's Leben reduzlert wlrd. Hach dieser Abaen- 
derung wlrd das Ur tell demgemaess ausgefuehrt. Lao 7' entrnlgefseng- 
nls in Brucheal, Leutschlsna, 1st als Lrt der Haft angegeben. 

Datum _ 1946 


(Unierschrift der Fevlslonsbohoordo) 


Case #12-926 


MILITARY GOVERNMENT COURT 
Order on Review 


Order #_ 


THFRIAfl JULIUS SCHULZE was convicted of the offense ef 
wrongfully killing throe. prisoners of ear by a dtmaral Military 
Government Court at Ludwiguburg. Germany, and sentenced to life 
imprisonment., commencing forthwith, at such place as may be de¬ 
signated by competent military authority, by a Judgment, dated 
tt December 1946. 


AMD ft&hRojid Uii& case cones before me by way of review and 
after due considerstion and In exercise of the powers oenferred 
upon me, I hereo order! 


THaT the findings of the Court be approved and uphold but 
the sentence Is reduced to imprisonment for * period of twenty- 
five (25) years, commencing forthwith. As thus modified the sen¬ 
tence will be duly executed, Jiruchsul Central Prison, ^ruohsal, 
Germany, is designated as the place ol confinement. 


Dated Q June 1946 



(Signature of Reviewing authority! 
GEOFFREY KEYES 

Lieutenant General, U. 3 . Army 
_ Conmandlng 


GKRICHT DKR VILITAERRFQIEHUNQ 
Revlslonsunordnung 

Btrafsache #12-926 Order t m 


• i?OBf I JULIUS SCHULZE dos Verguhens. unrechtuaeosige Teetung 
von drel Erlegsgefangonen, von einaa Oberen Uerloht dor Ullltaer- 
regierung in Ludvigcburg fuer schuldlg erkleert und nit sofortiger 
Wlrkung zu lebeaslaenglichei Haft an einea Ort, dor von dor Austaen- 
iigen illitaerbehoerde ongegeben wird, gemaese Ur tells spruch, datier 
vom S. Dezeubar 1945, verurtoilt wurao. 

UND *OBBI dieee Btrafsache uir tur (Jeberpruefung sorgclogt 
wurde, und nacu gebuehrender Krwaegung und la Ausuebung dor uir 

uebertrs.genen Befugniese orane lch hiormit ant 

DASfe aas Untersuchungaergebuis das Gerlchta gebllligt and auf- 
rechtemalten wlrd. das Urtell Jedoch auf elna Zaitdauar von fUend- 

undswanzlg (25) J^hren, beginn&nd sofort, renuzlert wild. Mach dlo- 
ser Abaenaerung wiro das Ortell ueiagcmaeas ausgcfuehrt. Zentral 

gefaengnls in Bruchsal, Deutschland, 1st als Ort der Haft augegeben. 

Dstun _ 1946 


xtenter achrift der revlsiouebehoerde) 


vff 




HKADQUARTER8 THIRD ARMY 

OFFICE OF THF STAFF JODOE ADVOCATE ) 

WAR CRIMES BRAICH I 1 * ' 

APO 403 08 ARMY / 4- " 

War Crimea Trial V 

Report No.46. Ludwigsburg ^etachnent 

13 May 1946 


THF. OH I TED STATES 
vs 

ROBERT SCHAOER 
FRITZ AMSTOTZ 
WILLI CHRIST 


REVIEW AMD RECOMMENDATIONS OF STAFF JODOE ADVOCATE 


1. TRIiiL t 

The three accused, two of whoa were German civilians 
and the third a German soldier now in the custody of the United 
States as a prisoner of war, were tried on 4.5,6,? and 8 De¬ 
cember, 1945* at Ludwigsburg, Germany, before a General Military 
Government Court appointed by par. 5. special orders 311« Head¬ 
quarters 7th 0.8. Army, (Western Military District) dated 7 fo- 
veaber, 1945. 


2. swwx i m n a ajm m -aa» 

Charges and Particulars Plea Finding 

Charget Violation of the Laws of far VO 0 

Particulars! IT* 0 

In that Robert Schuuer, Fritz Aastuts 
and Willi Christ, German nationals, did at 
or near llederseelbach, Germany, on or about 
19 October, 1944. wilfully, deliberately and 
wrongfully aid, abet and participate in the 
killing of three unknown members of the United 
States Army, who were then unarmed, surrender¬ 
ed prisoners of war in the custody of the then 
German Reich. 

(note! "one" substituted for "three" In re 
Willi Christ) 

Sentence: 

The court in closed session, at least two- 
thirds of the members present at the tlae the vote was takan 
concurring tharein, sentenced the accused as follows! 


— £ 


/ 
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The accused Willi Christ to be imprisoned 
for the terra of one (1) year commencing 
8 December, 1945} 


The accused Frit*: Amstutz to be Imprisoned 
for the terra of five (5) years commencing 
3 December, 1945} 

The accused Robert Schauer to be Imprisoned 
for the term of thliteen (13) years com¬ 
mencing 3 December, 1945. 


3. JURISDICTIONAL MATTFPSl 

a) It Is settled la* that civilian nationals and per¬ 
sons in the military service of one belligerent nation may be 
tried and punished before the duly constituted tribunals of 
another belligerent nation for violations of international laws 
governing land warfare. When a civilian or a person in the mi¬ 
litary service wrongfully kills enemy persons who have fallen 
into their hands as prisoners of war, or aids, abets, partici¬ 
pate* in or gives the order for such killing it is an offense 
falling ftlthln the scope of this rule. 

b) A prisoner of war who during hostilities has com¬ 
mitted an offense *hich Is in violation of the International 
Law governing land warfare may be punished as a War Criminal 
b what ever tribunal and under such rules and regulations as 
may be set up by the Theater Commander (In re Yamashlta Noa 61 
Mis and 672). Under current Theater orders all war crimes cases 
are to be tried before Military Government Courts (Letter U to 
Forces, Miropean Theater dated 16 July 1945). 

c) The General Military Government '-ourt which heard 
this case waa duly and legally appointed by the Commanding Ge¬ 
neral, 7th United States ai my (Western Military district) by 
par. 5* Special Orders *311. Headquarters 7th U.S. j-rmy (Western 
Military district) APO 753, deted 7 November 1945. A he charges 
and particulars were preferred by Meade F. ^riffin, Lt. ^ol., 
Inf., and referred to this court by C.F. hard, Col. JAGD. The 
charges were served on each accused on 23 November 1945. *ach 
accused was properly represented by counsel and announced ready 
l'tr trial (P 2). inis court was vented with full power and 
authority to try each accused for the offense alleged. The sen¬ 
tence was legally within the power of this court to Impose. 

(Art. 3. M.G.O. 2). 


4. aapiitt: 

a) '■'or the Prosecutiont During the morning of 19 Octo¬ 
ber, 1944. three American fliers parachuted to earth from their 
plane in the district of v hgenhann, Germany (R 10). One of thes 
fliers landed near the village of Nlederh-unen (F 13) and the 
other two landed noar the village of ^lgenhc.hn. The first flier 
was taken from the Fethaus in Nlo.ierhnusen by Fuhra-.nn, Christ 
and Puecker who proceeded to teke him to the Burgermelster•* 







office in Ntedersewlbach. When the party arrived at the burgo¬ 
master'.} office, fchauer, who •>.v the bur|?o<B> ^tei eno Ortsgrup- 
ui , way r asent. ibe filer wi«{ )»ter reeoveo to *» room 
in the Kindergarten for "sfekewpinc. (k 13,1 a &>nd B. ^xh. 6, 
pj). ills Rueoker, Christ *nc' Kuhrman were In the burgomaster’s 
office ll iujrned that two fliers had parachuted over cngen- 
-haha (n ±4»). . ueoker ani Christ proceeded to Fnyenhahn for the 

purpose of returning these fliers’. On the way ^hrlst made a re¬ 
mark to Ruecker that thw flier* were murderers ana criminals. ( lx l4l 
>lien they arrived at Knpenhahn they found th«t the pilots had 
beer. rounded up rnr were being held in the firehouse, i'here was 
e crowd of people around Mid .someone mentioned -thrt one of the 
liers hf'd <i lrju -ti foot. (? 8,10.1a). Christ and some of 
the other people ^taadinp around searched the fliers. (R 15, 

P. Fxh. (•. p?) . The guard mentioned that Schauer rar on r.is 
way (t 15). Christ and Ruecker then proceeded to lead these 
fliers I rum -ngenhahn to Niederreelbach. On the way Christ 
roar.rked to Rueeker: "fhft would you do if several men came out 
of the wooda to raid the party?” nuecker replied! "I am doing 
my duty.” Christ then asked: "You would shoot your own people?" 
Rueckcr again replied: H Yes. *V« «re prohibited by orders of the 

police to attack prisoners of war.” Christ then said: "You don’t 
know shat the cities look like, where women und children have 
burned to death, lying on the rubble and around the streets." 

(R 15). As Pueckor, Christ anu the fliers proceeded to litder- 
seelbach they approached the Autobahn Fridge, where they were 
met by Schauer who held a conversation .vith Christ In which 
Schauer asked Christ: "why nre you bringing these people back 
alive? Any did you not shoot them?" (R 16. P. Exh. 6, p5). 

Fuecker die’ not hear the conversation between Christ and Schauer 
but he did Inter reotrk to Christ th .t these filers were Ameri¬ 
can soldiers (R 16). Ruecker and Christ then proceeded on into 
?liederreelb:ch .-here they turned the fliers over to *uhrman (R17). 

A? the fliers *ere belnr t*ken to Vlederseelbach Schauer 
nr.? aeon walking ahead o f tho filers, following behind in tho 
custody of Cnrlst, by -• /conn, Frieda beel. >(’•». Seel asked 
Scholar; "./n't 4U hwypon to the«« A-acricar. fliers?*', to which 
Sciu.uer re,'llod: "They will probably be shot." (« 22,23). 

While the first flier we? cetne held in tie Kindergarten 
;;t *fledor; “lbaoh ".-.lor to the arriv .1 of tho laet two fliers, a 
jeroi;i girl, ’argot Duj.1i\, too* the filer t-vo cups of tea. Sehau- 
or Icar .'iO ’ of this d:\ fl /rocee lef t.n **»« home of iliss hulin. He 
walked into the -ixtchen, where he found Hiss Dulin with her uncle. 
He sooke to Mien Ujl’n c nyIn/; "Vh"t. you beln? u cr?’.n girl and 
brlngin. to- tw an eiicaa flier? 'hot do you think If our 
Kr%i h r o - th t? ’ou should he suot." <18? Rulin’s 

uncle than trie’ to -uin Schauer, who had obviously been drinking, 
by explaining that these flier* were prisoner* of war. Schauer 
then r«uid; 'I i.ppointeo three of my faithful. They v»tll be kill- 
cc..” (i; 29)> i o Bring this seme convention ftchittW told 

Hltc Dulir .»nc. hr undo th t he (Schauer) h-d received a tele¬ 
thon e crli from Xreirielter Koch who p*ker him: "Whr-t, Schauer, 
they O't still live. I -i not expect that f^om you." After 
the i-rrivrl of the seconu two fliwie In Kl«deroeelb«ch, fuhramn 
locked the mi twr file: l with tho other no pieced then tinder guard. 
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/>t . bout ldOO during the evening of 19 October, 1944. 
accused ^rastutz nent to Nlederseelbach to buy some groceries. 
rVhile he Was there he was stopped by the burgomaster and 0 rt 9 - 
gruppenleiter Schauer at the Inn Gruenewald. Schauer invited 
him to come inside. Amstutz first went to the butcher shop and 
then returned to the inn. .hen he got inside he 3at down at the 
table with Schauer and had some cider and proceeded to eat some 
bread -md sausage. A half an hour later Fuhrman cane in and held 
a conversation with Schauer. A little later Fuhrman proceeded 
towards the door. He spoke to Amstutz, telling him to cone here, 
whereupon he proceeded to tell Amstutz that he would have to cone 
along and help transport some pilots to Idsteln. Anstutz object¬ 
ed but f-uhrman told him to get ready and it will not be long. As 
they r.ent to leave the inn Schauer handed Anstutz a pistol saying: 
"Here, take it along." The throe then proceeded down the stair¬ 
way. "hen they got to the bottom Schauer excused hinself by say¬ 
ing that he hud something to correct. Amstutz and *uhrman then 
went to the firehouse und took the first pilot and proceeded to 
walk from Nlederseelbach in the direction of Idsteln. As they 
got beyond the railroad bridge some 30 to 50 meters *uhraan told 
amstutz to go to the left .t the fork in the road. Just then 
Amstutz heard a shot and saw the pistol fall to the ground. An- 
stutz asked l'uhrman: "That did you do now? I thought he was to be 
transported to Idsteln." to which Fuhrman replied: "Those were 
orders." l'uhrman then proceeded to take a flashlight and exauine 
the corpse and search the ground for the empty cartridge. *hen 
the two, Fuhrman and amstutz, went back to the village of Nieder¬ 
seelbach. On the wey Fuhrman told Amstutz that there was another 
pilot who Jiud to be transported to Idsteln. Ihey again went to 
Che firehouse and got the second pilot. they started down the 
road Amstutz noticed that the pilot was limping and asked “mstutz 
to get a car. Fuhrman replied: "Nho wants to drive a car out 
tonight." After more conversation Fuhrman did get a cart and Am¬ 
stutz helped the flier on the cart and the three then proceeded 
down the road towards Idsteln with Amstutz pulling the cart and 
Puhra*n following along behind (R 35). As they got down the road 
past the railroad bridge Amstutz stopped to urinate. The pilot 
also v.antea to urinate and proceeded to get off the cart. Shortly 
after amstutz finished he heard two shots, anstutz said to *utar- 
man: "Now you shot him again and I thought he was supposed to go 
to the hospital." ^uhrman agt .1 n took his flashlight and examined 
the corpse and searched for the empty cartridge on the ground. 

The two then proceeded back to Niederseelbach. On the way Fuhr- 
m.in told Amstutz that there was mother pilot who would have to 
be taken to Idsteln In the morning. Amstutz then proceeded to 
the Rsthaus and, picking up his knapsack, started to go home. 
Fuhrman then came running up to him and told “metutz that it was 
necessary to take the third pilot away that night so that it would 
not be necessary to keep a guard on him and also to make it pos¬ 
sible to have the pilot interrogated promptly. Amstutz objected, 
saying that his wife and family *ere waiting for their evening 
meal. Fuhrman replied: "You can drive :Yom Idstein. You will 
have to come along." (R 4 ). 
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Prior to the arrival of Fuhraan and /oaetutz ioi the 
third pilot, this pilot Mas udng guarded by & sum by the nrae 
of Kuell Who war later relieved by Otto heel, «hlie *'uwll wat 
standing guard Willi Christ came up and began scolding the flier, 
calling him a criminal, ruell said to him that they r.re the came 
soldiers as ours, to which Christ replied] "Most of thee are vo¬ 
lunteers." (R 33). At about 9 o’clock PM *uell was relievea from 
his guard by heel. Seel had been on guard about ten minutes when 
he heard four shots ana after a lapse of an additional ten ainutos 
he saw ruhrman and Amstutz return to the burgomaster's office. In 
the meantime Schauer had called to Seel, telling him to report to 
him. Schauer askea Seel if he knew the whereabouts of Willi Christ. 
On receiving a negative answer Schauer replied! "If I had cot 
loaned my pistol to Amstutz this flier would have been killed al¬ 
ready (R 25). 

Fuhrtaan and Aiustutz came to the firehouse, took the third 
pilot and proceeded to walk in the direction of Idstein. Christ 
followed aloug behind (P 5. P. *och. 6, p5). As they reached a 
barn some 40 to 50 meters from the railroad bridge Amstutz heard 
several shots and saw this pilot fall to the ground from the right 
side of the road. Fuhraan, Christ and Amstutz were all pruseat 
(p 5, P. Kxh. 7, p5). Christ had & pistol which he admitted re¬ 
moving from the holster and firing twice in the direction of the 
pilot (P. Exh. 6, p5). After the shooting had ceased Fuhrasn 
examined the corpse and looked for the empty cartridge. A hen all 
three men proceeded back to the village of Nlederseelbach (B 5). 

On the night of 19 October, 1944. at 2200 hours, four 
shots were heard, followea by two long groan*, by a Russian woman 
who was living in an apartment located in a building which was 
situated not far to the left of the fork in the road Deyond the 
railroad bridge on the road leading from Niederseelbach to Idateln 
(P. '-ixh. 1 & 3). 

Following the snooting of the third pilot ^uhrman ana 
Amstutz came into tne office of Schauer and talked with him. 

During this conversation Schauer was hearo to reply] "AellV to 
which Puhrman replied: "Qood". amstutz was seen to place a pi¬ 
stol on Schauer's dean. amstutz at this time was wearing a 
leather Jacket (r 36 ). During this conversation Walter Pabst 
was present and noticed that Fuhrman was very excited. Pabst 
then Inquired of tfc.iauer what whs this all about, to which bchwuer 
replied that the allots were being transported to Idstein and on 
the way had triad to escape and In dolne so were shot. Schauer, 
in the course of hla conversation, In tie presence of Pabst men¬ 
tioned th-t he nad called the Krelsleiter end he a«d told the 
Tretsleiter th*r t he had three pilots «nd explained what was going 
to happen to them. Schauer repeated that the Kielslelter had 
nentloned that he had expected that from everyone vise but him. 
Schauer went on to toll scout i.n o- •< / given u> me bduieitet to 
the effect that every flier who nntereci the territory of tne u er- 
m.in belch would have to be shot (p 36). Pabst then asked where 
the filers were lying nd *uggestuu they *ouiu hove to be ourieu. 
wllll Chri&l appiOuchen ana had t lk »lth Bchauer. Schauer then 
sent Christ to get \f.-urer ,nd Hahn to dig a grave. Pabst went aloni 
with Christ to get these men. ;hcn they returned they were JolnM 










by ''uhrmen and Sehuuer who aont along. They all followed a«- 
stut x who took then to the place where the shooting* occurred 
and showed them mere er.ch body was lying. Ail of the bodies 
were then gathered up and stripped on the orders of Fuhrman 
(> 7, P. -x**. 7, lit). Ihe bodies were then put In n gravel 

pit temporarily <md the next evening they were burled In a ce¬ 
metery In Vlederseelbach (n 37). 

b) For the Accused Amstutz* Accused Amstutz admits 
thot he was present at the shooting of each of the three pilots. 

He denies. th*it he h-ui any knowledge th>it the pilots were going 
to be shot and states tnit at no time did he actually shoot any 
of the pilots. (R 57-69). 

c) Tor the accused Schauer: Accused Schauer adults that 
he knew the two fliers had been captured in kngenhahn. He adults 
giving an order to the effect thot these filers were to be placed 
In general arrest. He denies, however, giving any order to have 
them transported to Nlederseelbach (R 69). Re denied giving any 
oruer to Fuhrman to have the fliers killed. He states that he and 
Fuhrman Mere not on friendly terms. He does adult that on the 
night in question Kuhnian did come Into the Inn U ruenewald and 
asked for a mun to help escort the fliers to Idstein 70). He 
denies making any statement to Mrs. Seel to the effect thet the 
filers would certainly be shot. He further states that he had no 
intention of having the filers killed or shot. (R 71). He con¬ 
tends that he had a bad memory and coula not reuenbar all of the 
detailed facts because he had been drinking cider which had a 
greeter offeet upon him than ordinarily would be expected because 
he had suffered a prior brain injury (p 7?). Schauer denies making 
any state soots tc largot Dulln In which he stated that he had 
appointed three faithful (f 72). The credibility of the witness 
Margot Dulln was attacked by the accused Sehvuer through the te¬ 
stimony of Wilhelm Hoffman, ■ minister. Hoffman testified that 

HI8s Imlln wua i typical German plrl who had had yeors of obedient 
training) she was a very conceited person and one who would very 
likely lie to play a spool 1 role (P 34). In a conversation with 
minister Hoffman, following Miss Idlin' * givinr testimony for the 
prosecution In this case, Miss Dulln told of taking tea to the 
American flier and she .Iso rape-ted whet Hchouer had told hor. 

She then cddec that Herr Schauer had sail he had appointed three 
faithful. Minister Hoffman then warned her of the seriousness of 
her testimony and she appeared to have doubta as to the statement 
with regara to the three faithful, believing that she could not 
reserve her statement made on the witness stand because ahe was 
under oath mu because of her price which prevented her from show¬ 
ing the court her unreliability, ’llss Gullri refused to change the 
statement she had made in court with regard to the three faithful 
(R 55). 


Schauer admits that he had a conversation with *1111 
Christ In the presenct of Ruecker in which he told Christs "Then 
why '.on't you kill them?", but he states that this statement wus 
not serlouB and was made only because he noticed that «uecker was 

vory enraged (R 73). 
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Rchauer states that he was unable to recall any conversation with 
Otto Seel (p 73). He also denies having seen the bodies of the 
filers after the shooting, but did vimlt that *uhrmun had reported 
to him that the fliers had been killed because they tried to es¬ 
cape, and he had reported this fact to the Kreislelter ( w 74). 

d) For the Accused Christ: Christ admits being with 
Ruecker and taking the two fliers from fcngenhahn to Hlederaeel- 
bach. He states that In the course of the trip froa ^mgenh&hn 
to Nlederseelbach he met Schauer who asked him: "Why are you 
bringing then alive from Rngenh&hn?" but he did not listen to these 
words intently because he was a, soldier (p 91). He also admits 
following Fuhrman and Amstutz when the third pilot was being taken 
from Nlederseelbach in the direction of Xdsteln. He states that 
when Fuhrman shot tho pilot he was to shocked that he didn't say 
anything to Fuhrman. He further states that he did not remove nls 
pistol or '“ire it until after the flier was killed (F 94-97). He 
also admits returning to the burgomaster's office and procuring 
to help bury the pilots. (R 97). He states that he knew nothing 
of the killing of the first two pilots until he overheard a con¬ 
versation which took place In the burgomaster's office (R 97 4 98). 
He also admits being present when the bodies of the fliers were 
burled In the temporary grave. He admits that he took a pair of 
warm boots from the body of one of the filers. (K 98). 

Christ also Introduced Minister Hoffmann, and his fiancee 
Elsa Fazerman, both of whom testified In substance that Christ was 
not the type of man who would kill an ' aerican flier (R 77-79. 
86 - 88 ). 


5. yac^siflii: 

a) From the evidence adduced by the prosecution the 
court properly inferred that the accused Schauer wilfully and 
deliberately aided t.na abetted the killing of three unknown mem¬ 
bers of the United States Army who were then unarmed, surrender¬ 
ed prisoners of war In the custody of the then Herman Reich, by 
giving the order to Fuhrman to have these prisoners shot (4 4.22. 
23 4 31). 

b) from the evidence adduced by the prosecution the court 
properly found that the accused Amstutz wilfully and deliberately 
aided, abetted and participated In the killing of three unknown 
members of the United States Army who were then unarmed, surren¬ 
dered prisoners of war in the custody of the then u crm*n n eich 

(R 4. P. Fxh. 4. pl8 ft 19). 

c) There w&f: evidence adduced by the prosecution showing 
that the accused Willi Christ was actually present and wilfully 
and deliberately aided, abetted and participated in the killing of 
one unknown iomber of the United States Army who was then an un¬ 
armed, surrendered prisoner of war In the custody of the then 
German Reich (n 5. U. 16, 25, 33. and P. Pxh. 5). 

d) The identity of the victims as being members of the 
United States Army who at tho time of the offence were unarmed, 
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surrendered prisoners of war then In the custody of the then 
German Belch was properly established by the evidence. (R 10, 
22,23,29.32. F. Exh. 3, p3. and P. Exh. 7, p2). 

e) Section 345,1, KV 4.7-10, as changed 15 November, 

194v, provides: "Individuals and organizations who violate the 
accepted laws and customs. cf war may be punished therefore. 

However, the fact that the acts complained of were done pursuant 
to orders of a superior or government sanction may be taken into 
consider.) tlon in determining the culpability, either by way of de¬ 
fense or In mitigation of punishment. The person givin* such or¬ 
ders may also be punished .'' The last provision above cited speci¬ 
fically provides that the person giving the order which directs c 
others to commit acts which are in violation of the international 
law governing land warfare may be punished, even though such per¬ 
son may not actually participate in the actual act which consti¬ 
tutes a violation of the rules of land warfare. This provision 
takes the position that the person who gives such an order is in 
effect participating in a conspiracy to violate the rules of land 
warfare and Is fully responsible for any offense which occurs as 
a result of such a conspiracy. In these cases it must bo borne 
in mind that It Is Impossible for the prosecution to prove such 
an order to the extent of actually proving the uords of the order 
Itself, as Is the case In conspiracy the giving of the order 
must In most cases be inferred from the circumstances. (Sec.1667, 
Wharton's Criminal Law). Dealing this In mind, let us consider the 
evidence as it is presentee by the record. At the time the first 
pilot wa6 killed Fuhrmun told accused Amstutzs "Those were or¬ 
ders" (R 4). The evidence also shows thut immediately before the 
first pilot was killed Fuhrman had a conversation with Schauer, 
and that all threw of the fliers were killed within a very short 
period of time following such conversation (P 4). It was also 
established that immediately following the last shooting *uhrsu»n 
returned to Sch&uer's office and hau another conversation with 
him. (r 36). Wow let us consider the events that took place from 
the time the victims were esptureo until the actual shooting, 
tthen Lchauer met Christ '.nd >>uecker returning to Nieserseelbach 
with the fliers which had been captured in Lngenhahn, Christ te¬ 
stified that Schauer said: ’Why are you bringing these people 
back alive? Thy did you not shoot them?" (R 16, P. *och. 6, p5). 

Not long after Schauer *<-»■ seen walking ahead of the fliers, who 
were in the custody of Christ, by a Frieda Seel who inquired of 
Schauer: "what will happen to the American fliers?", to which 
Schauer replied: "They will probably be shot." (R 23). After his 
arrival in Nioderreel bach accused Sc-h^uer learned that a Miss 4j ulln 
had treated the Tiler, being held in custody in the Kindergarten, 
kindly by taking him two cup? of ter. On learning of this Schauer 
went to the home of Visa Dulln and scoldoo her, saying: "That, you 
being a German girl bringing tei to an American filer? What do you 
think if our Krulslelter shoul hear of thi*t? You should be shot." 
Luring this fane convert ,tlon Schauer tol iiss Dailn and her uncle: 
"I appointed three of my faithful. They will be killed 1 ' (r 29). 

On two alfferent occasions Schauer told witnesses of a telephone 
call which he had rec eive from Kiei*leicer Koch concerning the 
filers, in which the Krelslelter h> d repr i.n nded Schauer by saying: 
"What, Schauer, they are atill alive. I did not expect th^t from 
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you." (ft 31 & 36). Also during the time that the flier? were under 
guard Schauer called to the guard Seel who came into his office, 
whereupon Gchauer proceeded to ask the whereabouts of *1111 Christ. 

On receiving a negative answer Schauer saldt "If I had not loaned 
ay pistol to Amstutz this filer wottld have been killed already." 

(R 23). There is evidence that Schauer had loaned his pistol to 
Amstutz when the latter went with Fuhrman to take the filers 
supposedly to Idsteln (ft 4). The record further shows that Schauer 
war the Ortsgruppcnleiter of the district (P. Fxh. 6, p5) . As 
such he had the power to override any police order (ft 36). Xt 
must be borne in mind that all of the foregoing statements were 
mede within a matter pf a few hours proceeding the actual killing 
of the fliers In question. In view of all of the evidence as 
heretofore pointed out there is no ground for saying that there 
was an abuse of discretion on the part of the court in naklng its 
finding holding Schauer responsible for the crlne of which ho wee 
charged, in that there it definite evidende fron which the court, 
as reasonable men, could properly Infer that accused fchauer gave 
Euhraan the order to kill the fliers on 19 October, 1944. 

f) Accused Amstutz admits being present when all three of 
the filers were shot. (ft 37-69). Although we night possibly excuse 
his participation in the killing of the first flier because of h&e 
lack of knowledge of what had transpired before his netting with 
Schauer we cannot excuse him for his presence and activities in con¬ 
nection with the shooting of the second two fliers. There is no 
evidence that Amstutz war under ^ny threat of violence which re¬ 
quired him to comply with the orders of Fuhraan. Therefore we oust 
assume that he voluntarily and of hi* cwn free will participated in 
the shooting of the second two fliers. In the case ef the shooting 
of the third pilot there is evidence in the record which shows that 
he was »>tlkinr along beside the pilot ;nd was even holding him by 
the arm (ft 95). There la also evidence in the record that during 
all three shootings Amstutz himself was smred with a weapon. How¬ 
ever, taking the position that amstutz did not actually fire any of 
the fst^l shot*, he certainly participated In the shootings volun- 
ta lly, and in the caso of the second two pilots did so knowing that 
the first one had been killed. He also knew that the pilots were 
prisoners of war and should have been taken to Idsteln for safe¬ 
keeping. Thus by his acta in connection rith the rhootlng of the 
second two filers accused Amstutz war established as being an elder 
and abettor and If. responsible as : principal for the killings which 
resulted (Sect. 257, Wharton's Criminal Law. Chap. 321, sect!. 332, 

35 Fed. Statutes, 1152). 

g) Accused Christ was found guilty of the offense in so 

far as It applied to the killing of only one of the filers. The oourl 
made an exception in its findings to conform with the facts, and, 
inasmuch as such an exception did not change the nature or Identity 
of the offense charged, the court's exception In its findings was 
proper, (par. 7?c MCM 1928). Accused Christ admit? that he follow¬ 
ed Fuhrrvtn and Amstutz when they took the third pilot fron Vleder- 
seolbach In the direction of Idsteln. He ;tlno admits that he was 
pronent when the flier wan shot and thit ^fter hearing the flrwt 
shot ha dree hin own pl3tol and fired in tho direction of the flier 
(ft 94-97). Ioaedlately prior to the commission of this offense 
Christ had helped round up the fliers. *>uring this tine he had re¬ 
ferred to them as criminals r.na murderers (ft 14 k 33). fully 

aware of Schauer's attitude with respect to having these fliers 
killed (P. Exh. 6, p. 5). dir presence, in view of his knowledge 










of t her! trfnnj-irod before, ectoli:hcu Christ n *n uiuer ana 
/ h'-ttor lr« the ULl] lo* of the tt.Jru pilot una x.r suet, would do 
liable i.i i. }. ii»c i; i 1 fox *uuh killing. (beet. *57, .hti ton»s 
Criminal Lx eh-i ter 321, x-ec. 332, 35. red. Itatutet 115k). 

h) At tr.«, close of the prosecution's case a motion lor 

£. findne cf not guilty whs . ».de on behalf of all three accused, 
c:. red upon the ..ound thee ;h»>i f nj;. no eviuexice contain*! in 
the v rcsccutlon's c«at which established ;*ny of tan accused guilty 
c. c.;t offense charged. As pointed out in the preceding para- 
:vip u of thi- Uuuussion, there » oviuence prisente.1 by the 
prosecution fro.. . ;lc'. tl,- :on t coulti ha\e *.rooeriy round that 
«uch accueod •• i vticip.-ted 1 Uit offense ehtrgeu. therefore the 
court properly oven .1© the JcTerne ..otion for a flue lag of not 
guilty 71'< 19. r ). 

i) The sentences imposed oy the court upon each accused 

herein were *lthir. the -uthoilty of the court to impose. (Art.Ill, 
MGO k). - ftur .i careful consideration of the entire record it is 

evident tlx a l uu court considered ill of the mitigating circum¬ 
stances and imposed sentences .»hich apj*sr to be ndo^uote to pu¬ 
nish each ncousec Tor his part Ln the offense of •'.rich they were 
all three found guilty. 

J) A careful and thorough examination of the entire re- 

:ord discloses no oirorr. o. Irregularities in tue proceedings 
herein which would prejudice the right-* of any of the accused. 


a) Frit;, .\mstuts: Accuaed is 40 ye^rc old; a u erax.n ci- 
v. ..« 1 ; -.urriox . ..ivi hi. L^ct eddenc* * t'ngcnh&hn, Germany 
(h . * 4k). Hie occupation thit of *>ie -1 - idea but he hed 
Caen unemployed for oiflht ya:tr. (■' t• > . • oent It ox 3, look ll). 

He n.s b<.en * netrbor of the *;zi Pu.ty since i May, 193*. lie as* 
uu 8 A ficnai fuehrer (acr.-’e- nt) (l . Lxh. , 3) . Ee has teen in 
conriue , neiit rin^e 4 feptcfcber, 19e5 ( x *t opart, tooc li). 

o) Robert fich uer* .?pus«j.i l-' year: old; u German ci¬ 
vilian; married, *i‘.h a f-.mlly, end his last r*ridence was 53 huupt- 
*wr., OherJo^cach, Germany (p. .1 U 1\ Fxh. 7, pP). He wsS the bur¬ 
gomaster of ihigenhahn and 'ic.ter: cell) ^:h (?. Fxh. 7. pk) . He w as 
a ooaber of tnc N i Party *.»ith tlic odd on of Ort^tru>;peu*elter 
xjcn. t», o')), xlx ha been it. confix r,..„r.t dr.ee lo September, 
i vx5 ( 1 . ’*yh. 7). 

0 ) wild rhriett H<! ir. 1 yt* .r? old; single, ana hlu 
* r i, raax.ence <* s Nle ^erseelb. ch, G«jj r.y. t thi« tisxv 01 trial 
Uc ,.us .riftoner of wrr.r (-' 1,7 S 87). r < ttendo: public rchool. 

’ inisne . »r »priTtJ ceshij sr.d #.o;xcc- >f ; helper. Hw tntt*re' 1 the 
i.ij in i/vb u- ft-x relefe.se ln 193- n then taken b'ca into the 
.:ny iix Let.timber ’4O, **,1. (/ 88 k 89). He has oeen in front 
line .oilier (f< 89). Ho wi.*- ru^uettea . war criminal on 1; y«*y, 
1943 (co;y of rolegxam, ^oou II). 


No petition Tor review wo filao on oehdf of any of 
the accused herein. 
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a. sMflagt 


No petition for clemency whs filod on behalf of any of 

the accused herein. 


It 1a recommended that the finding* and sentence of the 
court herein bo approved and upheld. Orders carrying out this 
recoonendution are attached for the signature of the reviewing 
authority. 


"Vh -C. 

m. ' ' C. '-' gH 


Capt.. Inf 

Chief. Trial Section 


I concur. 



CHARLES E. CHEFV-P 
Col.. JAOD 

Staff Judge Advocate 











Case #12-1742 


4ILITAFY UOVV RMMKIfT COURT 
Oraer on Review 


Order #. 


WHEREAS ROBERT 3CHAUFR was convicted of the offense of 
wrongfully elding, abetting and participating in the killing 
of three prisoners of war by a General Military Government 
Court at Ludwlgsburg, Germany, and sentenced to imprisonment 
for a term of thirteen (13) years, commencing 8 December 1945 
at such place as may be designated by competent military autho¬ 
rity, by a judgment, dated 8 December 1945. 


AND AHEREAS this case has come before me by way of re¬ 
view and after due consideration and in exercise of the po¬ 
wers conferred upon me, 1 hereby order t 

THAT the findings and sentence are approved and upheld 
and the sentence duly executed. Bruchsal Central Prison, 
Bruchsal, Uermany, is designated as the place of confinement. 


Dated 0 June 


1946 



(Blgnatui 


Lieutenant General, U. S. 
Counending 

-(Titisr — 


(JRRICHT DER UlLXTAERREUZERDIU 
Revislonsanordnung 

Strafsache #12-1742 Order #. 


KOBE! ROBERT SCHAUBH des Vergohons, unrechtmaeaalge Mlt- 
hllfe, Uutaratuetzung and Tellnahme an der Toetung von drei 
Krlegsgefangenen von elnem Oberen Uerioht der Milltaerreglerumg 
in Ludwlgsburg, Deutschland, fuer schuldlg erklaert und su Oe- 
faangnis fuer die 7eltdnuer von drelzehn (13) Jahren, beginnend 
am 3. December 1945 an dem Ort, der von der zustaendlgen »ill- 
taerbehoerde bezelchnet wlrd, durch Urtellsspruch, datlert vom 
8. Dezember 1945, verurtellt wurde. 

IJND KOBE I dlese Strafsache mir jetzt zur Ueberpruefung vor- 
gelegt wurde. und nach gebuehreoder hrwaegung und in Ausuebung 
dei mir uebertragonen defugnlsse ordne lch hlermit an: 

DAS8 das Untersuchungsergebnis gebllligt unc aufrechter- 
halten und das Urtell demgemaess vollstreckt wlrd. Das Zentral- 
gefaengnls in Bruchsal, Deutschland, 1st als Ort der Haft aage- 
geben. 


Da turn 


1946 


(Onterschrlft der Revlslonsbehoerde) 


. 




(TltelJ* 
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MILITARY UOVKRNMEMT COOPT 
Order on Review 


Cise 412-1742 


Order #_ 


AHEREA8 FRITZ AMRTUTZ was convicted of the offense of 
wrongfully aiding, abetting and participating in the killing 
of three prisoners of war by a General Military Government 
Court at Ludwlgsburg, Germany, and sentenced to lnprlsonnent 
for a term of five (5) years, oounenclng 8 Deoenber 1945 at 
such place as aay be designated by conpetent Military autho¬ 
rity by a Judgment, dated 8 Deoenber 1945* 

AND tfHFREAS this case has cone before ne by way of re¬ 
view and after due consideration and in exercise of the powers 
conferred upon ne, X hereby orderi 


THAT the findings and sentence are approved and upheld 
and the sentence duly executed. Bruchsal Central Prison, 
Bruchsal, Germany, is designated as the place of confinement. 



UERICHT DIP MILXTAEPPEGZKRUVO 
hevislonsanordnung 


Strafsache #12-1742 


Order # a 


VOBEI FRITZ AMSTUTZ des Vergehons, unrechtmaeeslge Mit- 
hllfe, Unterstuetzung und Teilnahne an dor Toetung won droi 
Krlegsgefangenen von einen Oberen Oerioht dor Mllltaerregle- 
rung in Ludwlgsburg, Deutschland, fuer sohuldlg erklaert und 
zu Gefaengnls fuer die Zeltdauer von fuend (5) Jahren, begln- 
nend am 3. December 1945 an den Ort, der von dor suetaendl- 
gen Mllltaerbehoerde bezeichnet wlrd, duroh Urtellssprmoh, da- 
tlert von 3. bezember 1945, verurteilt wurdo. 

UND NOBFI dlese Strafsache air Jetzt zur Ueberpruefung 
vorgelegt wurde, und nach gebuehrender ttrwaegung und in Aus- 
uebung der air uebertragenen Befugnlsse ordne lch hlerait aal 

DA88 das Untersuchungsergebnls gebllllgt und aufreehter- 
halten und das Urtell deageaaess veilstreckt wlrd. Das Zentral- 
gefaengnls in Bruchsal, Deutschland, 1st als Ort der Haft enga¬ 
ge ben. 


Datum _ 1946 


({Jnterachrlft der RevlslonsbehoerdeX 
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MERE AS rtILLI CHRIST was convicted or the offense of 
wrongfully aiding, abetting and participating In the killing 
of one prisoner of war by a General Military Government Court 
at Ludwlgsburg, Oeraany, and sentenced to imprisonment for a 
term of one (l) year, commencing 8 December 1945 at such place 
as may be designated by competent military authority by a 
Judgment dated 8 December 1945. 

AND WHEREAS this case comes before me by way of review 
and after due consideration and in exercise of the powers 
conferred upon me, I hereby orders 

THAT the findings and sentence are approved and upheld 

and tfcy sentence duly executed. Uruchsal Central Prison, 

Bruchsal, Germany, is designated as the place of confinement. 


Dated 


Lieutenant General, U. S. Array 
_ Gomaanding 



UEFXCHT DEP MllITAERRROlEROllG 
Pev1s1onsanordnung 

Strafsachs #12-1742 Ordar # 


W0E3EI WILLI CHRIST das Vergehana, unrechtmaesslga mthilfe. 
Unterstuetzung und Tallnahoe an dsr To*tung elnas Erlegagefan- 
genen von elnem Oberen Uerlcht dor Mllltaorreglorung In irndwlgs- 
burg, Deutschland, fuer schuldlg erklaert und zu Oafaengmla fuer 
die Zaitdauar von elnem (1) Jahr, beglnnend am 8. Dezenber 1945 
an dea Ort, der von aor zustaendigon iilltaerbehoerdo bozolchaet 
»ird, durch Urtellsspruch, datlert von 3. Dezenbor 1945* vermr- 
tellt wurda. 

r JND NOBFI diaae Strafsache mir Jatzt zur Ueberpruefung vor- 
gelegt wurle, und nach gebuehrender hrwaegung und In Amsuebung 
dar air uebertragenen befugnlsse ordne lch hiermlt ant 

DAS8 das Untersuchungsergebnls und das Ortell gebllllgt und 
aufrechterhalten und das Or tell deagemaess vollstreckt wlrd. 

Das Zentralgefaengnls in Bruchsal, Deutschland, 1st als Ort dor 
Haft angegeben. 


Datum 


1946 






r- 
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HEADQUARTERS THIRD ARMY 
OFFICE OF THE STAFF JUDGE ADVOCATE 
WAR CRIMES BRAICH 
APO 403 US ARMY 


War Crimea Trial 
Report No.47. 


THE UIITED STATES 

vs 


Ludvigsburg 1 Detachment 


26 April 1946 






M 





Gustav Sauter 


RFVIEW AND RECOMMENDATIONS OF STAFF JUDGE ADVOCATE 


1. TRIAL S 

The accused, a German male civilian, was tried at 
Ludwlgsburg, Germany, on 11 4 12 larch 1946 by a General 
llllltary Government Court sitting as an Intermediate ¥111- 
tary Government Court, appointed by Par. 5, Special Order 
#70* Headquarters Seventh US Army (Western Military District), 
APO 75S, 11 March 1946. 


2. CHARGES . PLEAS . FINDINGS AND MWCT i 

Charge and Particulars Plea Finding 

Charges Violation of the Laws of 0 0 

War 

Particulars! 0 0 

(The Court on its 
own motion enter¬ 
ed a plea ef *ut 
Guilty en behalf 
ef the accused) 

In that Gustav Banter, a German 
national, did, at Fishing on, Germany, 
on or about 21 July 1944 wrongfully com¬ 
mit an assault upon two unknown members 
of the United States Army, who were then 
unarmed, surrendered prisoners ef war In 
the custody of the then German Helch, by 
hitting him with a cane. 

Sentences 

The Court by at least two thirds vote of the 
members present at the time the vote was taken concurring, sen- 
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tencod the accused as follows: 


Gustav Sauter to be Imprisoned for a term of 
three (3) years commencing the 13th of August 

1945 at such place nr may be designated by com¬ 
petent military authority. 


3. JURISDICTION: 

a) It 18 settled law that civilian nationals of one 
belligerent nation may be tried and punished before a duly 
constituted tribunal of another belligerent nation for viola¬ 
tions of International laws governing lend warfare, lhon s 
civilian wrongfully assaults enemy persons who have fallen into 
their hands as prisoners of war, or aids, abets oi participates 
In such wrongful assault it Is an offense falling within the 
scope of the rule (Par. 348 FH 27-10). 

b) This Intermediate Military Government Court was 

duly and legally appointed and the charge and particulars against 
the accused were properly referred to this Court fur trial by 
the Commanding General, Seventh United States Army, Western Mi¬ 
litary District of Germany. The required Jurisdictional number 
of not less than three members of the Court panel were present 
throughout the trial. The accused was properly represented by 
Counsel and said Counsel announced rocdlness for trial IR 2). 

The Court was vested with full power to try the accused for the 
offense alleged. The sentence was legally within the power of 
the Court to Impose (Art. Ill VC 02). 


4. EYXaHCfr 

a) For the Prosecution: On 21 July 1944, about 1100 
hours the defendant Gustav Sauter, a German national, and the 
farm-leaders Lieb and Funk were pricing grain in the fields near 
Flehlngen, Germany (h 12). Sauter states that he see & single 
plane fly overhead, followed by waves of planes, when suddenly 
one of tham caught file and 7 or 8 filers parachuted to the 
ground. Two of the fliers lanaew in the vicinity (h 3) about 
300 to 400 meters from where Sluter w*3 working (R 13). He ran 
to the place where the filers were, but when he arrived there 
a number of persons had already taken them as prisoners; among 
those gathered wore Fiegfrled *-eb«r, Llogonfelser, two Gestapo 
employees and the iiuergormwlster Becker (R 7). Sauter helped 
search the fliers for weapons and none were found. Thereupon 
Sauter, without any provocation on the part of the fliers, struck 
them each two or three blows across the back with his cane (p 15/. 
In this det he was encourageu by *> sign from at least one of the 
Gestapo agents (p 7). About 1130 to 1200 hour. ( . 5) the fliers 
•e.: taken to Ilehingen, where In front of the town-hall-door 
£auter again struck them 2 or 3 blows (R 15). The witness *mlse 
Both states that Sauter also struck one of the fliers 5 or 6 times 
while In her office inside the town-hall, the blows being of suf¬ 
ficient force to knock the flier to the floor (p 6). In a sworn 
statement signed by the accused on 28 August 1945. he admitted 
the particulars with which he is charged (r 11-17). According to 
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tbe testimony, neither of the fliers suffered any serious Injury 
or 111 effects from the mistreatment (R 24). Towards evening of 
the day In question a Major of the German Air Force arrived in an 
automobile and took the fliers away (R 23). 

b) For the Accused! The accused substantially admitted 
the assault with which he Is charged (R 11-17), hut attributed 
his acts to the excitement of events (R 14). In testifying on 
hla own behalf, Sauter explained that his acts In alstreatlng the 
fliers were due to his nervous condition, nlxhtly air-raids and 
"pneumonia and various Ills like that" (R 193i that Oestapo Of¬ 
ficials who were present Incited his actions, and that he allowed 
himself to be "carried away" by their Influence (■ 20). Sauter 
stated that he didn't want "to hurt them (the fliers) badly" 

(Ft 21) and that they were not Injured by his beatings. Hermann 
Becker, a former Buergermelster of Flehlngen and a witness for 
the accused testified that he did not notice any injuries on the 
persons of the fliers after the mistreatment, but that the fliers 
stood around, smoked cigarettes and smiled at each other "happy 
that they had been saved". He stated that the accused's character 
and reputation were good and attributed the acts of mistreatment 
to Sauter's nervousness and the excitement caused by frequent air 
attacks at night (R 24). 


3. manna* 

a) The testimony and exhibits appearing in the reoord 
of the trial of this case show no dispute of any salient faots 
between the statement of charges of the prosecution and the de¬ 
fense set up by the accused. There Is no real conflict of te¬ 
stimony. The witnesses of both the prosecution ana of the de¬ 
fense tell substantially the same story concerning the sequence 
of events on the day In question, and the mistreatment of the 
fliers is not denied by the accused. The record Indicates that 
the accused entered a plea of "guilty", but the court on its own 
motion changed it to "not guilty". 

b) The prosecution has presented all elements necessary 
to establish the offense with which the accused is charged. Te¬ 
stimony showing the accused to be a German national was introduced 
(Fi 1, Id)) that the date and place of the offense was 21 July 
1944 in Flehlngen, Germany (R 3. 9); that the accused committed 

a wrongful assault with a cane (r 3,6,7,9,14,15); that the fliers 
assaulted were members of the 08 Army (3 17,19); that the fliers 
were unarmed, surrendered prisoners of war In custody of the Ger¬ 
man Reich (P 6,7). The defense has not denied or refuted any 
of the above allegations. The testimony of the witnesses for the 
prosecution was clear and concise and made by persons who were 
personally acquainted with the accused. Nor has the accused de¬ 
nied the offense with which he Is charged. The evidence of the 
accused's guilt was overwhelming. 

c) Objections of Counsel for the defense to the admission 
of the statement made by Sauter previously to the trial was pro¬ 
perly overruled by the Court (P 11). "To admit In evidence a con 
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fession of the accused, It need not be shorn* such confession 
was voluntarily made and the Court may exclude it as worthless 
or adult It and give It such weight aa In lta opinion It nay 
deaerve after considering the facta and olrconatancoa of lta 
execution" (R 12 (l)(2), Rules of M.g.C ourts). the Court hero 
had an opportunity to examine the atateuenta of the witnesses 
for the prosecution, and to hear the teatlnony of the accused 
In poraon. It waa for the Court to deolde how much weight, 

If any, to give the document and to determine whether the dr- 
coma tancea under which aald statement was node were proper. 

d) All of the evidence Introduced at the trial was 
admissible under the rules of procedure established by the 
order creating the Military Government Courts. There la no 
quoation of law involved In this case, and there were no Ir¬ 
regularities In the proceedings which prejudiced the rights of 
the accused. He was ably defended by both counsel of his own 
choice and Government defense counsel appointed for said pur¬ 
pose. No reasonable doubt exists as to his guilt 

e) The sentence lnposed on the accused Is legal and 
appropriate under the International rules of land warfare (Art. 
Ill, MG 02). 


6. DATA A£ 2ft ACCUSED l 

Gustav Sauter, the accused formerly resided In Tlohlncau, 
Germany (R II. He Is 47 years of age (r 11, married and has two 
children (R 11). He attended publlo school for 6 years, during 
which period he failed to pass on three oocasloms VP 2l). He is 
a veteran of the 1st World Var and was a prisoner of war from 
1913 to 1920. He Is a farmer by occupation (R 11). In the year 
1934 the accused Joined the I8DAP (R 12) and voluntarily (R 10) 
remained a member. He was D1 strict-Parm-Leader In 1934-*1935* 
Substitute BlocXleader In 1933, and Agricultural Adviser to the 
Town Government (R 12). 


7. PETITION FOR REVIEW ! 

Ho petition for review was filed on behalf of the ao- 
eused In this case. 


FOR CLEMENCY ! 


No recommendation for clemency has been filed on behalf 
of the accused, nor do the facts warrant such actfon. 


9. usaiuaaab 

It Is recommended that the findings and sentence of the 
Court be approved and the sentence executed. The proper order 
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for carrying out thi9 recommendation has been appended for 
the signature of the reviewing authority. 


M. C. SET7EOTBI 
Capt., Inf 

^hief, irial Section 


I concur. 



CHAHLPS F.. CHEEVER 
Col.. JAGD 

Staff Judge Advocate 







MILITARY oO * 1 *-WDWT court 

Order on 

y 

Case *12-19^CKy Order S , 

WBREA8 GOBTA'^ rAOTFR was convicted of the offense of 
wrongfully assaulting a prlronor of war, by an Intermediate 
Illltp-ry Govwrnacnt Court at Ludwlgsburg, uermany, und sen¬ 
tenced to oe lJcncd for i perloi of three (3) years con- 
monclng 13 AUguut 1942 *t such place as may be designated 
by competent Military Authority, by a Judgment dated 12 March 
1946. 


;>»• *BbdLAS thl3 c? r ,o ha3 cor*e before me by »ay of review 
and al ter due consider tlon and In exercise of the poorer? con¬ 
ferred upon rna, I hereby order* 


THaT the finding and sentence are approved snd upheld and 
the sentence duly executed. Uruchsal Central Prison, ^ruchsal, 
Germany, is designated aa the place of confinement. 


Q June 


1946 



of Review* _ 

CKOFfrRM’ KKTJt 
Lieutenant General, U. 8. Army 
_ Coaoandlng 


GERICHT DER miTAPRRKGlERUlO 
"■evlslonsinordnong 

Strsfsache 41i-19iO Order # 

rOHKI GUSTAV PAUTTP drs Verrehenn, unrechtaaesslger Angrlff 
ciines HrieKbaeltJagcceL, von rlnem Klttleren Gei loht der Militaer- 
reglerun* in Ludwigrburg fuer srhuldlg erklaeit unci zu Geftvngnls 
fuer die AeitJauer ven ?rel (3) Jahren, beginaead am 13. August 
19a 5 an d«* Grt, acr von !er ?.ustaendigen Mllitae:beboerde fest- 
gecetzt eii’d, gcuacss Ur tnllsupruch, da tier t vom 12. Muorz 1946 
verurtellt *urde. 

UND OB?! diets 4t”ifFachv mlr tur Ueberpruefung vorgelegt 
vurle, und nach gubuehrencer ferwaeyung unu in Auauebuag der mlr 
uebertrarrenen defugnlsse or 4 ne lch blormlt an: 

UASb' das Untcrsucbun£3crgebnls uno das Urtell (/ebllllgt und 
aufreehterhalteu 1. , ind dr?3 da* Ur tell aemgcu 8 i;us»ufueh- 
ren 1st. Lae ^entr&lgofaengnis in bruoheal, Deutschl«oid, 1st ale 
Ort der Haft angegeben. 


Caluir_1946 

(Unt *)i sot.: t t :Vi” Revisionsoehoerci 


/ 

.. 
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DEPUTY JUDGE ADVOCATE’S OFFICE 
7708 WAK CRIMES CROUP 
HEADQUARTERS EUROPEAN COMMAND / APO 178 


UNITED STATES 

vs 

HANS 

ALTFULDISCH 
et al 

REVIEW AND RECOMMENDATIONS 
OF THE DEPUTY JUDGE ADVOCATE 
FOR WAR CRIMES 


March 1946 


ACTION OF THE COMMANDER IN CHIEF EUROPEAN COMMAND 


Case 

No. 000.50.5 


30. APRIL 1947 








UNITED STATES 


vs 


Ilans Altfuldisch, Stefan Barczay, Willy Brucn- 
ning. Karl Billmann, August Blei, Michael Cserny, 
Ludwig Doerr, Otto Drabok, Ilans Diehl, Ilans 
Eiscnhoefer", Willy Eckert, Friedrich Entress, 
August Eigrubcr, Heinrich Fitschok, Willy Frey. 
Kudolf Fiegl, Heinrich Giese, Herbert Grzy- 
bowski, Paul Guetzlalt, Johannes Grimm, Georg 
Goessl, Werner Grahn, Heinrich liaegcr, Franz 
Huber, Walter Hoehler, Hans Hegenscheidt, Wil¬ 
helm Henkel, Hans Kreindl', Viktor Korger, Kas- 
l>ar Klimowilsch, Franz Kautny, Kurt Keilwilz, 
Eduard Krebsbach, Anton Kaufmann, Paul Kai¬ 
ser, Ferdinand Lappert, Josef Leeb, J ulius Ludolf, 
Josef Mayer, Wilhelm Mack, Erich Miessner, 
Emil Mueller, Wilhelm Mueller, Hudolf Mynzak, 
Josef Niedermayer, Vinzenz Nohel, Hermann Pri- 
byll, Theophil Priebcl, Josef Riegler, Adolf Butka, 
Thomas Sigmund, Karl Struller. Otto Striegel, 
Andreas Trum, I-eopold Trauner, Willy Jobst. 
I-'rich Wasickv, Waldemar Wolter, Adolf Zulter, 
Ilans Spatzenegger, Viktor Zoller. 


CASE NO. iWO-30-5 


REVIEW AND RE¬ 
COMMENDATIONS 
OF THE DEPUTY 
THEATER JUDGE 
ADVOCATE FOR 
WAR CRIMES 


I. TRIAL: The accused were tried ai Dachau. Germany, during the 
period 20 March 1940 to 13 May 1940, before a General Military Govern¬ 
ment Court, appointed bv paragraph 4, Special Orders No. 01, Head¬ 
quarters, Third United Slates Army, 0 March 1940, as amended by para¬ 
graphs 9. 10 and 11, Special Orders No. 78, 25 March 1940, paragraph 1. 
Special Orders No. 79. 20 March 1946, and paragraphs 44 and 22, Special 
Orders No. 81, 28 March 1940. all by the same headquarters. 

II. CHARGE AND PARTICULARS: 

C1L\RGE: Violation of the Laws and Usages of War. 

PARTICULARS: In that Hans Altfuldisch. Stefan Barczay, Willy Bruen- 
ning, Karl Billmann, August Blei, Michael Cserny, Ludwig Doerr, Otto 
Drabck, Hans Diehl. Hans Eisenhoefer, Willy Eckert, Friedrich Entress, 
August Eigrubcr, Heinrich Fitschok, Willy Frey. Rudolf Fiegl, Heinrich 
Giese, Herbert Grzybowski, Paul GuetzlaQ, Johannes Grimm, Georg Goessl, 

• The record .mended lo reflect th* correct firet name of thr .retired Eirenhoefrr m Hrinrh* 

(R 17) ind I hat of tire secured Kreindl u Cuiuv Pruts (R 27). Thr rent mere reflect the corrected name- 








Werner Grahn, Heinrich llaeger, Franz Huber, Walter Hoehler, Hans 
Hegenscheidt, Wilhelm Henkel, Hans Krcindl. Viktor Korgcr. Kaspar Kli- 
raowitsch, Franz Kautny. Kurt Kcilwilz, Eduard Krebsbach, Anton Kauf- 
mann, Paul Kaiser. Ferdinand Lappert, Josef Leeb, Julius Ludolf, Josef 
Mayer, Wilhelm Mack, Krich Miessner. Emil Mueller, Wilhelm Mueller, 
Rudolf Mynzak. Josef Niedermayer. Vinzenz Nobel, Herman Pribyll. 
Thcophil Pricbcl. Josef Hiegler, Adolf Hutka, Thomas Sigmund, Karl 
Strullcr, Otto Striegel, Andreas Truin, Ixopold Trauner, Willy Jobsl. Erich 
Wasicky, Waidemar Wotter, Adolf Zutlcr, Hans Spatzenegger, and Viktor 
Zoller, German nationals or persons acting with German nationals, acting 
in pursuance of a common design to subject the persons hereinafter 
described to killings, beatings, tortures, starvation, abuses, and indignities, 
did, at or in the vicinity of the Mauthausen Concentration Camp, at Castle 
llartheim, and at or in the vicinity of the Mauthausen sub-camps - 
Ebensee, Gros-Haming, Gunskirchen, Gusen, llinlerbruehl, Lambach, Linz. 
Loiblpa»s. Melk, Schwechat, St. Georgen, St. Lambrecht, St. \alentin, 
Steyr, Vienna, Wiener-Neudorf, all in Austria — at various and sundry 
times between January 1, 1942, and May 15, 1915, wilfully, deliberately 
and wrongfully encourage, aid. abet, and participate in the subjection of 
Poles. Frenchman. Gracks, Jugoslavs, Citizens of the Soviet Union, Nor¬ 
wegians. Danes. Belgians, Citizens of the Netherlands. Citizens of the 
Grand Duchy of Luxembourg, Turks, British Subjects, stateless persons, 
Czechs Chinese. Citizens of the United Stales of America, and other non- 
German nationals who were then and there in the custody of the then 
German Reich, and members of the armed forces of nations then at war 
with the then German Reich who were then and there surrendered and 
unarmed prisoners of war in the custody of the then German Reich, to 
killings, beatings, tortures, starvation, abuses and indignities, the exact 
names and numbers of such persons being unknown, but aggregating 
many thousands. 

Prior to arraignment, the Court, on motion by the defense, amended 
the particulars by striking out the date "May 15, 1945” and substituting 
therefor the dale "May 5. 1945”. 

All the accused pleaded not guilty to both the charge, and the particu¬ 
lars. except August Eignibcr, No. 13, as to whom the Court entered a 
plea of not guilty. 

UL FINDINGS AND SENTENCES : 

The Court found each accused guilty and sentenced them as follows: 
(The numbers proceeding the names are those assigned by the Court to the 
respective accused. These numbers will be used hereinafter to facilitate 
reference to the various accused.) 

1. Altfuldisch, Hans To death by hanging 

2. Barczav, Stefan To death by hanging 

3. Bruenning. Willy To death by hanging 


4. Billmann, Karl 

5. Blei, August 

C. Csemy, Michael 

7. Doerr, Ludwig 

8. Drabek, Otto 

9. Diehl, Hans 

10. Eisenhoefer, Heinrich 

11. Eckert, Willy 

12. Entress, Friedrich 

13. Eigrubcr, August 

14. Fitschok, Heinrich 

15. Frey, Willy 

16. Fiegl, Rudolf 

17. Giese, Heinrich 

18. Grzybowski, Herbert 

19. Guetzlafl, Paul 

20. Grimm, Johannes 

21. Goessl, Georg 

22. Grahn, Werner 

23. Haeger, Heinrich 

24. Ilubcr, Franz 

25. Hoehler, Walter 

26. Hegenschcidt, llans 

27. Henkel, Wilhelm 

28. Kreindl, Gustav 

29. Korger, Viktor 

30. Klimowitsch, Raspyr 

31. Kautny, Franz 

32. Keilwitz, Kurt 

33. Krebsbach, Eduard 

34. Kaufmunn, Anton 

35. Kaiser, Paul 

36. Lappert, Ferdinand 

37. Leeb, Josef 

38. Ludolf, Julius 

39. Mayer, Josef 

40. Mack. Wilhelm 

41. Miessner, Erich 

42. Mueller, Emil 

43. Mueller. Wilhelm 

44. Mynzak. Rudolf 

45. Niedermayer, Josef 

46. Nohes, Vinzenz 

47. Pribyll, Herman 

48. Priebel. Theophil 

49. Riegler. Josef 

50. Rutka. Adolf 


To death by hanging 
To death bv hanging 
To imprisonment for life 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To imprisonment for life 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To imprisonment for life 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 









51. Sigmund, Thomas 

52. Struller, Karl 

53. Striegel, Otto 

54. Tram, Andreas 

55. Traunrr, Leopold 

56. Jobst, Willy 

57. Wasicky, Erich 

58. Woltcr, Waldemar 

59. Zutter, Adolf 

60. Spatzenegger, Hans 

61. Zoller, Viktor 


To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 
To death by hanging 


The Court announced the following findings immediately after sentenc¬ 
ing the individual accused: 

"The Court finds that the circumstances, conditions, an d the ve ry 
nature of the Concentration Camp Mauthausen, combined with any 
and all of its by camps, was of such a criminal nature as to cause 
every official, governmental, military and civil, and every employee 
thereof, whether he be a member of the Wallen SS, Allgemeine SS. 
a guard, or civilian, to be culpably and criminally responsible.’’ 

"The Court further finds that it was impossible for a govern¬ 
mental, military or civil official, a guard or a civilian employee, of 
the Concentration Camp Mauthausen, combined with any or all of 
its by camps, to have been in control of, been employed in, or pre¬ 
sent in, o r residing in, the aforesaid Concentration Camp Maut¬ 
hausen. combined with any or all of its by camps, at any time 
during its existence, without having acquired a definite knowledge 
of the criminal practices an activ ities th erein existing.” 

"The Court further finds that the irrefutable record of deaths 
by shooting, gassing, hanging, regulated starvation, and other 
heinous methods of killing, brought about through the delib erate 
conspiracy and planning of Reich officials, either of the Maul- 
hausen Concentration Camp and its attached by-camps, or of the 
higher Nazi hierarchy, was known to all of the above parties, 
together with prisoners, whether they be political, criminal, or 


military.” 

••The Court therefore declares : That any official^ governmental, 
military, or civil, whether he be a member of the VS alien SS, All¬ 
gemeine SS, or any guard, or civil employee, in any way in control 
of or stationed at or engaged in the operation of the Concentration 
CamjT Mauthausen, or any or all of its'Ey camps in any manner 
whatsoever, is guilty of a crime against the recognized laws. 
' ' custo ms, and practices of civilized nations and the letter and spirit 
of the laws and usages of war. and by reason thereof is to be 


punished." 


IV. GENERAL STATEMENT OF EVIDENCE: 


1. FOR PROSECl riON: Mauthausen was a Class 111 concentration 
camp (R 134, 244, 350, 2216). It was also known as an "extermination 
camp.’’ 

Inmates were of practically all nationalites of Europe with Russians, 
Roles and Czechs predominating in the order named. French, British and 
Americans were also inmates (R 181, 258, 348, 367, 373, 426, 430, 531, 2564). 

The camp, including its by-camps, was commanded by one Franz 
Ziereis, who was shot and killed when he attempted to avoid capture, 
and was composed of the following deportments: (a) Political; (b) Ad¬ 
ministration; (c) Medical; (d) Camp Prison; and (e) Security (R 340). 

Reception: Prisoners arriving at Mauthausen were usually marched 
from the railroad station to the camp (R 423) where they were processed 
(R 278—80, 467—8). They were often compelled to stand out in the open 
for many hours in all kinds of weather during this processing (R 94, 95, 
248, 348, 424). In February 1942 a group of Czech intellectuals arrived and 
received particularly bad treatment during their reception. Two Jews 
among them were beaten with rifle butts. Wooden-shoes and underwear 
were issued in place of civilian attire. The prisoners were then given a 
bath and forced to stand in the open for two to three hours in temperature 
as low as 10 to 15 degrees below zero centigrade. One of the aforemen¬ 
tioned Jews voluntarily ran into the electric fence and the other died a 
week later of complications arising from frost bile (R 248, 249, 423, 424). 

On 29 January 1944 a transport of 7,000 to 8,000 persons arrived from 
Auschwitz. They were suffering badly from hunger, thirst and exposure. 
Many of them were dead, many of the living were beaten and some, who 
were very weak, were pul into one corner and shot (R 279). 

During September 1944, forty-six or forty-eight British and Dutch offi¬ 
cers arrived and were forced to stand against a wall all night, clad only 
in shirts and underwear. They were then driven barefoot into the quarry 
and later shot (R 158, 523, 524). 

In February or March 1945, 300 persons reported sick in an incoming 
transport. They were given hot and cold baths and exposed to the cold. 
Some seventy survived (R 279, 348). 

On 16 February 1945, some 500 persons were selected from an incoming 
transport from Sachsenhausen and made to stand against a wall, nude, 
while water was poured over them. In the morning the survivors were 
killed with sticks, iron rods and axes (R 497, 546). 

Clothing: Qothing was issued but it was inadequate both as to quan¬ 
tity and quality (R 968, 973, P-Ex. 43, 44, 45, 46). No attempt was made to 
obtain enough.. When civilian clothes were received they were appro¬ 
priated by those in authority (R 973). 

Food and Housing: In 1942, physically subnormal inmates received 
only about 900 calories daily. In some cases only beets were provided 




throughout the entire winter. The average worker sometimes received 
only 1,000 to 1,500 calorics daily. Toward the end of the war sick prisoners 
received from .400 to 500 calories daily (R 266, 314). 

In 1945 the usual breakfast was one-fourth to one-half liter of diluted 
ersatx coflee, lunch was limited to 1 liter of beet or turnip soup with 
unpeeled potatoes, and supper consisted only of similar soup with one- 
tenth to one-seventeenth “kilo" of bread. On Wednesdays the ration 
sometimes contained a piece of sausage or margerine (R 110, 111, 331, 
:«7, 478. 853). 

Bread was made from wheat flour, sawdust, potato peelings and straw. 
In April 1945 the bread ration was cut in half and later on discontinued 

(R 111). 

The sick camp was provided with shortened rations, except for a 
jK-riod in 1943 and in October 1944 (R 109). These rations were appro¬ 
ximately one-half those provided in the regular camp (R 127). 

The rations provided the Jews were always inferior to those provided 
other categories of inmates. It usually contained no bread or less bread 
than received by other groups (R 433). Handling of Jews changed radi¬ 
cally for the better in the spring of 1945 due to an anticipated inspection 
by the .American Red Cross (R 433). 

Several cases of cannibalism were reported in Mauthausen in 1945 
<R 128. 173, 435, 037. 077). 

In late April 1945, Red Cross packages were distributed and SS guards 
were seen to be eating chocolate and smoking cigarettes, which were 
identified as having been provided by the Red Cross (R 131). 

The population of the Mauthausen camps increased from 70,000 in 
September 1944 to 92.000 in mid-March 1945 (R 113, 226). In Mauthausen 
proper there were 25 barracks, each equipped with 70 triple deck bunks. 
On 1 April 1945 there were about 400 occupants in each barrack, which 
number was later increased to 000. Only one blanket was issued for each 
bunk (R 100). 

Not long before the capitulation, a so-called "Jew Lager", or "Tent 
Camp", was created to take care of this large influx. In this annex were 
15,000 to 18,000 Jews, mainly Hungarian, housed in two or three large 
tents which accommodated about half the inmates. The remainder slept 
in the open on the ground (R 114). 

Surgery Practice: In July 1942 the medical oflicer at Cuscn caused 
inmate physicians to operate on about 200 people merely for instruction 
in surgery technique. He picked these subjects from the weak and exhaus¬ 
ted inmates and operations were made on the stomach, gall bladder, 
kidney and brain. One-half of the subjects died as a result of this treat¬ 
ment, and those who were cured were later sent on an invalid transport 
and disappeared (R 255, 250. 297, 298). 

Dietary Experiments: Food experiments were performed on three 
groups of selected inmates. These groups were composed of 150, 110 and 


110 inmates, respectively. These experiments lasted seven months and 
69, 34 and 61, respectively, of each group of subjects died. No evidence 
was adduced as to the results of these experiments (R 235, 230, 446). 

Hormone Experiments: A group of castrated inmates was given hor¬ 
mones and after some time the subjects were placed in the brothel. No 
evidence of any results was adduced (R 280). 

Murder and Mistreatment: Virtually every known form of killing was 
used at Mauthausen. To list some, inmates were killed by gassing, hanging, 
clubbing, heart injections, driving inmates into the electric fence, kicking 
in genitals, being buried alive and by putting a red hot poker down the 
throat (R 104-09. 116-19, 120-24, 150, 158-9, 163-4, 182-3, 186, 209, 240 243, 
248, 250-3. 263, 271, 287. 320, 343-4, 367, 373, 375, 403, 407, 117, 421-7, 435, 
437-8, 446, 147-8, 459-60, 463, 470, 539-40, 5-13, 547, 002-03, 610, 708-9, 957, 
2268, 2366-7, 2396, 2520, 2523-4, 2526. 2531, 25.33, 3407-08, 3423-6, 3437, !»-Ex 
56, R 1080, P-Ex 57, R 1081, P-Ex 153, R 3442). 

A special form of killing look place in the "shooting gallery” where 
the victims were apparently having their pictures taken or heights mea¬ 
sured (R 123). 

In 1944 about 1,000 Russians from Lublin were selected in groups of 
80 and sent out in post office trucks. They did not return and four months 
later their death certificates arrived (R 263). 

In April 1915 new arrivals from Auschwitz were shot in the neck by 
SS guards. Their bodies were loaded in a farmer’s cart and buried in a 
mass grave (R 287, P-Ex 33). 

A Russian or Pole, accused of stealing bread, was choked with a chain, 
sent to the quarry and brought back dead, after one hour (R 407). 

The main camp at Mauthausen was surrounded by an electric fence 
(P-Ex 7, R 115, P-Ex 8, It 117, P-Ex 11. R 119). When touched, a light 
would bum in the "shoe house”. Sometimes the current would merely 
keep the victims hanging to the wire for several hours and finally they 
would start to burn. Later the current might be increased causing electro¬ 
cution, or the victims would be shot (R 116-9, 163). Guards would beat 
prisoners and drive them toward the fence so they would grab it in 
desperation (R 120). 

The stone quarry commonly known as the Vienna Ditch (P-Ex 55, 
R 1074. P-Ex 56, R 1080, P-Ex 57, R 1081) was located about .'100 meters 
from the Mauthausen Camp main gate. It was about 1.1 kilometers long 
and 80 to 100 meters deep. Inmates were forced to carry heavy stones up 
the 185 steps (P-Ex 56, R 1080) from the floor of the quarry to the rim 
of the surrounding cliff. Processing machinery and so forth were located 
on the floor of the excavation. The quarry enterprise was owned by the 
German Earth and Stone Works, a corporation allegedly controlled by 
the SS (R 166, 343, 344, 401-04). “Punishment Companies” carried the 
heavy stones from the quarry floor up the steps and into the camp 
(R 404-5). Inmates operated all the installations. Many of this personnel 
were beaten, thrown down the cliff or driven through the guard chain 



tu tic shot (K 343-1) Intellectuals were ordered to the quarry so they 
would die of over work (K 249). 

Extermination: The post physician collaborated in selecting victims 
for mass killings by the following methods: 

a. Injections: In February or March 1942, inmates were injected by a 
doctor in the “septic operation room” after preparation <K 240). The 
solutions were prepared by the camp pharmacist and turned over to the 
physician (K 183. 214, 223. 3413). A syringe about 10 centimeters long and 
containing 10 ec of fluid was pushed into the area around the heart 
(R 183. 238). Cyanide compounds were used (K 183) as well as gasoline, 
magnesium sulphate, and lysol (R 258, 003). Such deaths were usually 
reported as being from other causes (R 151). Generally, the victims 
selected for injections were those suffering from severe weakness or some 
incurable disease and were inmates of Block 20 (R 238, 448, 1390). 

b. Gassings: This form of killing had superseded the injection method 
by 1914 (P-Ex 1, R Ht7, P-Ex 61, R 1174). Thereafter, only wounded 
inmates who attempted escape were injected (R 184). The "blue auto¬ 
mobile" and the gas chamber were used (R 435). Victims for the “gas 
auto" were those whose tubercular test had shown positive three times 
lR 436). In one case the car returned with the personal effects of those 
inmates who had left in it that morning (R 437, 470). Late in 1942, .'50 tuber¬ 
cular patients left in this bus and the next day were reported dead (R 437). 

Mauthausen had two crematoriums and one gas chamber (R 109). The 
normal procedure was to gas two groups of 120 persons daily, one group 
following the other. On one occasion more than 200 persons were gassed 
at one time (R 104). On 24 October 1942, a large number of Czech women 
and children were gassed (R 261). Deaths resulting from gassing were 
usually given as resulting from some disease (R 151-152). 

The chamber itself was rigged as a shower room with regular shower 
nozzles in the ceiling. Victims were stripped and placed in the room, 
after which it was sealed. Then the gas was turned on and came out the 
shower nozzles. The gas used was known as “Cyclone B", a cyanide 
compound normally used for disinfection (R 100). 

In April 1945, some 3,000 patients were selected for the purported 
purpose of being sent to an empty camp. However, of this group, 1,400 
were gassed (R 261, 445-6, 438). In April 1945, 367 Czechs, including 10 
women, were gassed immediately upon arrival (R 105). 

Hccords of Death amt Disposition of Bodies: Deaths were recorded 
in books beginning 7 January 1939. There were "altogether seven death 
books, Mauthausen and out-camps, live of Gusen and one prisoner of war 
hook" (R 153). Death certificates, signed by a physician, were made out 
by the Political Department. Death book records showed the death of 
those inmates with regularly assigned numbers. L e„ those who had been 
actually admitted to the camps. A large number of persons disappeared 
inmedlately upon arrival and their names did not appear in the camp 
records at all (R 203-1). The prosecution witness. Martin, testified that 


on 20 April 1945 material such as death books at Mauthausen reflected 
approximately 72,000 deaths (R 153-4). In cases of gassings and heart 
injections, the records showed disease as the cause of death. In some 
instances, the record indicated the victim was shot by “order of a court 
martial” (R 152). Data for the entries were received from the Political 
Department containing notations such as “executed bv order of the mar¬ 
tial court”, “hanged upon order of the Reichfuehrer”, or "shot upon order 
of the SD” (R 149). In cases where inmates were shot to death the nota¬ 
tion read "shot while trying to escape” (R 149). Of the large number of 
records showing the latter notation, very few actually tried to escape 
(R 150). All persons who died from other than natural causes were 
cremated (R 103). A crematorium was erected to take care of these corp¬ 
ses, ostensibly “for hygienic reasons”. Actually, it was to destroy evidence 
of violent death (P-Ex 30, R 284, P-Ex 31, R 285). Bodies were placed in 
a cold room (P-Ex .‘12, R 280) because their numbers exceeded the capacity 
of the crematorium (R 284). 

A mass grave detail was formed on 20 February 1945. Four large pits 
were dug which held 10,422 corpses (R 492). At one time three people 
were found in a load of corpses who were still alive. They were then 
killed by neck shots (R 494-5). 

Medical Facilities: Mauthausen contained a small, fairly modern hospi¬ 
tal (R 127). As the camp population increased and greater demands were 
made for hospital space, a sick camp, known as the "Russian Camp" w&s 
established in April 1943 (R 427, P-Ex 59, R 1082). This was made from 
converted horse stalls (R 127), and was under the camp medical depart¬ 
ment. It was here that the sick and nonworking inmates were placed. 
This hospital was crowded with sick and starving people and there were 
five or six incapacitated men in each bunk (R 127, P-Ex 27, R 281) with 
one blanket for each bed (R 430). All sick inmates in the camp proper 
tried to answer roll call so they would not be sent to the hospital, as 
practically no one ever recovered there (R 127). 

At the opening of the sick camp in April 1943 there were 684 inmates 
in four barracks (R 427), which space was later increased to 10 barracks 
containing about 0,240 patients. At one time the 1,760 usable beds con¬ 
tained 8,863 men (R 428). Towards the end of the war there were six 
persons in each bed (R 127, P-Ex 27, R 281, P-Ex 29. R 430). There was 
only one toilet in the courtyard area for 200 ambulatory' patients (R 428). 
There were three large pails with covers for the elimination of those in 
the barracks. These pails had to be carried to a canal 300 meters away 
for cleaning. Most of the patients had to go to the latrine naked in all 
kinds of weather (R 428-9). Roll call was held in the morning and in the 
evening and all were required to attend, regardless of the weather (R 4250- 
In bad weather many patients died as a result of going to roll call (R 429). 
People in the upper bunks, too weak to get up, defecated in bed and thus 
disturbed those in the lower bunks (R 431). As death approached, patients 
were often thrown on the floor (P-Ex 27, R 281, P-Ex 47, R 985, 987). 







block 8 was the infection barracks. One-half of this block was used 
as an office. Of the balance, one-half was used for scabies patients (GOO 
patients who did not have room to lie down), one-quarter for typhoid, 
dysentery, and so forth, and one-fourth for facial rashes (R 432). 

Inmates answering sick call had to wait outdoors or in the hallway 
in the nude (R 270) for treatment which was often not received (R 329, 
435). Rations for the sick were cut to 300 to 400 calories daily. As only 
about 2,000 beds were available for approximately 9,000 patients in the 
sick camp, bunks collapsed daily because of the load (R 174). 

The Guscn hospital consisted of four blocks (R 289). It was alleged 
that very little alcohol was available for sterilization of instruments, but it 
was often distributed to officers and non-commissioned officers for the 
manufacture of beverages (R 273). 

Death Rates: Mauthausen death rates were shown to be: 

1912 50 to 150 per day 

1943 200 to 300 per day 

1941 350 to 400 per day (R 345, 382-3) 

In April 1945 deaths from starvation alone finally reached 400 to 500 
daily, as contrasted with 250 to 300 daily at the beginning of the year 
(R 104). Subsequent to liberation, this daily death rate (400 to 500) dropped 
to about 50 in fifteen days and six weeks later to about 11 deaths daily 
(R 137-8). Skin diseases such as scabies and infections, particularly phleg¬ 
mons caused by dog bites, and unhygienic conditions, aggravated all these 
afflictions (R 2ti5, 2G8). 

2. FOR DEFENSE: 

Food: In 1942 the prescribed rations were 2800 calories for troops and 
2300 or 2400 for the prisoners (R 1582). The camp commandant complained 
to Berlin about the food situation (R 1583). The diet in 1945 was cereal, 
oatmeal, yeast food, sugar, salt, and another type of cereal, beans, mar- 
gerinc and fat. These were served in a one pot meal (R 1939). One witness 
said that he saw weak prisoners from a distance and then they were 
presumably being led into the sick camp (R 1940). The rations in the 
whole system decreased from the latter part of 1944 onward as conditions 
became progressively worse. Due to the transportation breakdown as a 
result of Allied bombings, even bread was scarce and efforts made on the 
part of various individuals to secure food were unsuccessful (R 2828-9). 
The situation was aggravated by the moving into Mauthausen of the popu¬ 
lation of evacuated concentration camps in the east. 

Housing: A witness, not an accused, testified that a message was sent 
to Berlin in 1944 or 1945 requesting that prisoners be sent to other camps 
(R 1683). 

Medical Treatment: Medicines were scarce, and although efforts were 
made on the part of the post physician to overcome this shortage, very 
little was accomplished (R 2820-1). Hospitals were crowded to the point 


where more than one patient were put in a bed (R 2826, 2827). This was 
considered better than no treatment at all. Purchases of medicines by the 
staff were made locally contrary to orders (R 2595, 2821). 

Mistreatment: There was one basic order in the camp: First, only the 
Fuehrer could decide on life or death of a prisoner; and second, the mis¬ 
treatment of prisoners was prohibited and punishable by a court (R 1506). 
One SS man received 5 years for unlawfully killing a Polish Jew (R 2091). 
One witness denied making a statement that an order was issued directing 
that all Russian mass escapees were to be shot (R 2138). SS men were 
arrested and put in the bunkers for beating prisoners (R 2090-1). A guard 
testified he had to sign a document forbidding the beating of prisoners 
(R 2082). Ziereis showed Eigruber an order of Himmler’s to the effect 
that prisoners were not to be beaten (R 2260). When prisoners were shot 
attempting to escape, a report of the incident had to be made (R 1947, 
1950, 1951). 

All the accused who took the stand denied participating in any severe 
beatings of inmates. Although, some admitted having seen such beatings 
(R 2812). 

Mauthausen was known as a “severe work camp of Class III”. (R 2246). 

Organization and Responsibility: Only one made decisions in Maut¬ 
hausen, that was Ziereis. This was the testimony of Zutter, an adjutant 
of Ziereis (R 1580). Mauthausen was frequently inspected by higher autho¬ 
rity but nothing was done as a result (R 1580-81). 

Stipulations: Upon the opening of the case for the defense, stipulations 
were agreed upon by counsel to the following effect (R 1502-3): 

a. That the Allied military operations against Germany caused great 
difficulties and delays in transportation throughout Germany and that 
such difficulties and delays become particularly acute during 1945. 

b. That, after approximately 1 August 1914, members of the German 
Air Corps (Luftwaffe) and of the German Army (Wehrmaeht) were 
ordered, without their own choice, into the SS. 

c. That it is customary procedure in guarding prisoners of all types 
for guards, after due warning, to shoot prisoners voluntarily attempting 
to escape. 

d. That the physical, mental or spiritual condition of the prisoners 
prior to arrival at Mauthausen or any of its bv-camps and who were 
never before in Mauthausen or any of its by-camps, was not the respon¬ 
sibility of the personnel assigned to Mauthausen or any of its by-camps. 


V. MOTIONS: Several motions were made by the defense and denied 
M - the Court at the outset of the trial. 

Th e_ first m otion asked the Court to dismiss the proceedings on the 
grouncTthat the Court was without jurisdiction over the persons of the 
accused (R 5-11). *- 
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Thc_secqjKi motion asked that the proceedings be quashed on the 
ground"!ho charges and particulars were based on allegations that accused 
performed various acts pursuant to a “com mon design" which, it was 
contended, was not a crime (It 58-62). 

The third motion requested that the prosecution be directed to make 
more definite and certain the particulars as to the offense or offenses 
allegedly committed by each accused, including the time when such 
offenses took place (R 02-67). 

The fourth and last motion asked for se verance (R 67-75). 

The legal aspects raised by these motions are discussed under ajrpro- 
priatc headings in Section VI. 


VI. 01KSTIONS OF LAW: 
yyk. JURISDICTION : 

The Military Government Court which heard this case was properly- 
constituted pursuant to orders set forth in this review under Section I. 
TRIAL. The questions of whether or not the Court had jurisdiction of the 
subject matter and of the persons of the accused are discussed below. 

Subject Matter: It is clear that the Court ha dju risdictipp of the subject 
mailer. It is well settled by accepted international law that members of 
an enemy armed force, or civilian nationals of an enemy country, may be 
punished by properly constituted courts established by the occupying 
power for crimes against the laws and usages of war committed prior to 
the cessation of hostilities. (Sec War Department Basic Field Manual 27-10, 
"Rules of I-and Warfare," paragraphs 346 and 347; In re Yamashita. 
06 Supreme Court Reporter 340; and United States v. Clemens Wiegand. 
November 1915, and authorities cited therein, which case is digested in 
Section 122, Manual for the Trial of War Crimes and Related Cases, 
15 July 1946). 

The parent Dachau Concentration Camp case is authority for the 
proposition that a Military Government Court of the occupying power 
may try enemy nationals for war crimes commilted by them against 
nationals of a power allied or co-belligerent with the occupying power 
(See United States v. Weiss, et al., 000-50-2. March 1940, and authorities 
discussed in Section 420, Manual for the Trial of War Crimes and Related 
Cases, 15 July 1940). Since the charge and particulars in the instant case 
name as victims, not only allied and co-belligerent nationals, but also 
citizens of the United States of America, this Court had. a fortiori, juris¬ 
diction of the subject matter (See I’nited States v. Weiss, et al„ supra, and 
MGR 5-300.3, i. e.. Section 5-300.3, Title 5. “Legal and Penal Administra¬ 
tion,” of "Military Government Regulations,” published by Headquarters. 
US Forces. European Theater, 30 November 1945). 


Persons: The question of juri sdiction over the persons_of the accused 
was raised at the outset of the trial by a motion of the defense to dismiss 
the proceedings on the ground that the Court was without jurisdiction 
over those accused who may be considered prison ers of war. The argu¬ 
ment of the defense is predicated on the limitations found in'Article II, 
paragraph 1, Military Government Ordinance No. 2, “Technical Manual 
for Legal and Prison Officers” Second Edition, published by Supreme 
Headquarters, Allied Expeditionary Force, which was superseded at the 
time of this trial by Title 5, "Legal and Penal Administration,” of "Military 
Government Regulations,” published by Headquarters, US Forces, Euro- 
l>ean Theater, 30 November 1945. These provisions restrict jurisdiction of 
Military Government Courts to: 

“• • • all persons in the occupied territory except persons • • • 
who are subject to military * • • law and are serving under the 
command of the Supreme Commander, Allied Expeditionary Force 

The theory of the defense was that prisoners of war come within the 
exception because they were serving under the command of the Supreme 
Commander of the Allied Expeditionary Force. 

Even if those provisions had been in effect at the time of this trial it 
is a sufficient answer to this contention to point out that the paragraph 
which followed the one relied upon provided that Military Government 
Courts had jurisdiction over "All offenses against the laws and usages of 
war • • Provisions similar to the two preceding quotations appeared 
at the time of this trial in MGR 5-300.2 and 5-300.3. Those provisions 
remain unaltered. In view of the fact that the charge and particulars 
allege an offense against the laws and usages of war, the Court had juris¬ 
diction over persons charged with committing such offenses. 

The same question arose in the Yamashita Case, 06 Supreme Court 
Reporter 340. At page 350 the Court was considering Article 63 of the 
Geneva Convention which provides: 

"Sentence may be pronounced against a prisoner of war only 
by the same courts and according to the same procedure as in the 
case of persons belonging to the armed forces of the detaining 
power.” 

In disposing of the contention that the accused war criminal could not be 
tried before a Military Commission, the Supreme Court of the United 
States said: 

“But we think examination of Article 63 in its setting in the 
Convention plainly shows that it refers to sentence 'pronounced 
against a prisoner of war’ for an offense committed while a prisoner 
of war, and not for a violation of the law of war committed while 
a combatant.” 

The same case is authority for disposing of the contention of the defense 
that the Court lacked jurisdiction because of the failure to give notice of 
the trial to the protecting power in accordance with the provisions of 
Article 60 of the Geneva Convention. The Supreme Court said at page 352: 
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"• • • we conclude that Article 60 of the Geneva Convention 
• • • applies only to persons who are subjected to judicial pro¬ 
ceedings for offenses committed while prisoners of war.” 

For the foregoing reasons, it is concluded that the Court had juris¬ 
diction over the persons of all of the accused and that the Court was not 
ousted from such jurisdiction because many of the accused may have 
held the status of prisoners of war. 

2. LEGAL SUFFICIENCY OF CHARGE AND PARTICULARS: 

He finite ness: The motion by the defense^for an order directing the 
prosecution to make the charge and particulars more delin4ejand certain 
as to the acts charged agaipst each accused and the date when such acts 
were allegedly performed (R 02) was properly denied by the Court. There 
can be no doubt that the charge and particulars conform to the requir¬ 
ements of definiteness prescribed by the procedure for Military Govern¬ 
ment Courts. The then existing pertinent regulations provided in effect 
that two or more persons might be tried together where the charge arose 
out of the same set of circumstances and that each charge must disclose 
but one offense particularized sufficiently to identify the place, the time 
and the subject matter of the alleged offense (MGR 5-323). The particulars 
in this case alleged participation, pursuant to a common design, in the 
Mauthausen mass atrocity operation which included subjection of des¬ 
cribed persons to stated wrongful acts at stated times and places. 

Common Design: The Court properly overruled a motion by the 
detense to “quash Ac charge and particulars” (R 58) on the ground that 
"all the accused performed various acts in pursuance of a ‘common 
design' but ‘common design’ is not a crime and has never been a crime.” 

The fallacy in the view taken by the defense is the failure to take 
cognizance of the fact that the accused are charged with “violations of 
the laws and usages of war” under particulars slating that this was 
performed by the accused "acting in pursuance of a common design to 
subject [specified cobelligerenl nationals to killings, beatings, etc.) ... did 
... encourage, aid, abet and participate in the subjection (of specified 
co-belligerent nationals] ... to killings, beatings, tortures, starvation, 
abuses and indignities...” Thus, the crime charged is the violation of the 
ylaws and usages of war and the manner in which it was accomplished 
' was by particij>ation in a common design to perform certain illegal and 
unlawful acts as an incident of aiding in the Mauthausen Concentration 
Camp operation. This is vastly different from charging participation in 
a common design and nothing more, or charging participation in a 
common design to perform lawful or undescribed acts. 

The parent Dachau Concenration Camp case constitutes ample autho¬ 
rity for the conclusion that the charge and particulars state an offense 
under international law (See United States v. Weiss, et al., supra). It was 
there said: 

M 


' ll would appear that the allegations of the particulars and that 
the proof actually adduced in this case, fall somewhat short of 
stating and showing a conspiracy upon the part of the accused as 
we understand that word in a strictly technical sense. There is, in 
the record, no evidence that all forty accused, or any two or more 
of them, ever actually got together, agreed to carry on a long-term 
program of cruelties and mistreatments, and then proceeded to 
carry it out. The accused came and went from Dachau at various 
times, and not all of them were there at the same time, nor was 
each one acquainted with every other one. They held various 
superior and subordinate positions in a military hierarchy, and 
some were even themselves inmates of the camp, who, for one 
reason or another, acquired positions of leadership over their fellow- 
inmates. 

There are shown, however, salient facts about the operation of 
Dachau and its bv-camps which run like a thread through all the 
testimony. One is that there was carried out at the earn]) a definite 
practice of cruelties and abuses, violative as to foreign nationals, 
military and civilian, of many of the laws and usages of war. The 
other is that the accused whose cases are before us for review did 
know of this continuing practice and took active parts in encou¬ 
raging, maintaining and furthering it in varying degrees. Such a 
course of conduct, we believe, constitutes acting in pursuance of a 
common design to violate the laws and usages of war. 

A legal formula against which to measure the connection of each 
individual with the common design is our next concern. In a 
common design such as this the guilt of an individual can be shown 
in either of two ways: if his duties themselves were such as to 
involve him with execution, administration or knowledge of the 
common design, he is guilty of participation in the common design; 
or if his duties themselves were not as such illegal or interwoven 
with illegality, he is guilty of participating in the common design 
if his performance of those duties was done in a voluntarily illegal 
fashion. We believe this criterion to be in accord with the spirit of 
American jurisprudence. 

... Viewed from this standpoint the charges and specifications 
are seen to state an offense under international law and the proof 
adduced at the trial to support the charges in their general aspect 
and as to each accused.” 

Since there is no material difference between the allegations of the charge 
and particulars in this case and those in the parent Dachau Concentra¬ 
tion Camp case, the conclusion is inescapable that the allegations suffi¬ 
ciently and appropriately state an offense. 



The Court did not abuse its discretion in denying the motion by the 
defense for severance of the accused as defendants (R 67). Severance is 

IS 







nol a right or privilege of an accused. The applicable rule is (hat such a 
motion is addressed to the sound discretion of the court. !n the absence 
of any showing that a refusal to grant a motion for severance would, by 
causing the accused to be tried together, result in substantial injustice to 
the accused, the reviewing authority will not interfere with the court’s 
ruling. As staled, the question in such cases Is whether an injustice would 
result to the accused and not whether purported substantial rights of the 
accused would bo violated, if the motion were overruled, because accused 
have no right in this connection. In view of the fact that an examination 
of the entire record fails to disclose that an injustice to any accused 
resulted, it cannot be said that the Court acted arbitrarily in denying 
the motion. 

4. CONDUCT OF TRIAL: 

The accused were all represented by competent American counsel and, 
in addition in certain instances, — two German counsel represented indi¬ 
vidual accused. One member of the Court was a legally trained oflicer. 
Sufficient interpreters were provided at all times. A full right of cross- 
examination was extended throughout the trial. All accused were given 
an opportunity to testify in their own behalf and all chose to do so except 
No. 1. Altfuldisch; No. 12, Enlrcss; No. 315, Krcbsbach; No. 45, Nieder- 
mayer; No. 1*1. Itiegler; No. 54. Trum; ami No. 60, Spatzenegger. Both 
the findings and the sentence as to each accused were approved by a Iwo- 
lhinls vote of the members present. The trial was conducted with fairness 
to all accused present. 

5. LEGAL POINTS RAISED BY PETITIONS FOR REVIEW: 

A Petition for Review, more particularly described in Section VII, 
(Hist, was tiled by German counsel on behalf of accused Billmann and 
Grzybow$ki in which an interpretation of the concept of common design 
Vassct forth and the sufficiency of the evidence to support the iindings 
as to these accused was challenged. The statements concerning common 
design hereinabove set forth are sufficient answer to the legal points 
raised in the petition. The summary of evidence as to these accused set 
forth in Section VII of this review shows their participation in the 
common design to a degree sufficient to justify the findings. 

A Petition for Review, more particularly described in Section VII, post, 
filed by 1st Lt Deibel, one of the defense counsel, reviews the evidence as 
to the following accused: Mayer, Guctzlaff, Priebel, Mvrizak, Lappert, Kor- 
ger. Doerr. Mack. Sigmund, and Rutka. A summary of the evidence 
respecting each of these accused is set out in Section VII of this review 
and the sufficiency of such evidence to support the respective findings is 
apparent. 

Petitions for Review, more particularly described in Section VII, post, 
were filed bv Mr. Alexander Wolf, an American civilian attorney for the 
defense, on behalf of the following accused, Barczay, Bruenning. Blei, 
Csernv. Fitsehok. Giese, Huber. Klimowitsch. Kautnv and Keilwilz. Al\ 


legal points raised in these petitions have been discussed elsewhere in this 
review, except for one procedural point. Counsel assigns as error the 
failure to explain the charge to accused. The Court asked accused Alt¬ 
fuldisch whether or not he understood the charge and particulars. He 
answered, “No" (R 50, 52). It in apparent from the discussion that 
followed between counsel for the defense and the prosecution (R 50-57) 
that the accused meant he didn't understand the legal theory of common 
design. The record shows that defense counsel had previously explained 
the charges to all the accused and that the charges were read to the 
accused in open court. All the accused entered a plea of not guilty and 
were properly represented by counsel. Under these circumstances, it can¬ 
not be said that any injustice resulted as to any accused. 

A Petition for Review, more particulars- described in Section VII, 
post, filed by German counsel on behalf of accused Wolter, challenges 
the sufficiency of the evidence. As indicated in Section VII of this review, 
the evidence as to this accused justifies the findings of the Court. 

6. SPECIAL FINDIN GS: 

In addition to the findings respecting each individual accused, the 
Court made certain special or additional findings which it concluded were 
amply supported by the evidence adduced in the trial (R 3509-10, also set 
out at page 4 of this review). These special findings are, in effect, (1) that 
the Mauthausen Concentration Camp was essentially a criminal enter¬ 
prise; (2) that it was impossible for anyone to be employed at or present 
in the camp wtihout acquiring definite knowledge of the criminal prac¬ 
tices; (3) that every - employee and official connected with the camp, 
regardless of his capacity, is guilty of the crime of violating the laws and 
usages of war. 

It could be contended that the Court, in making these findings, exceeded 
the allegations in the charge and particulars and that, therefore, the 
findings were improper. However, authority for additional findings by 
military courts may be found in Winthrop’s “Military Law and Pre¬ 
cedents” Second Edition, Reprint 1920. at page 385. It is there said: 

“It is a peculiarity of the military procedure that a courtmartial 
in its judgement, is not confined to a bare acquittal or conviction, 
but may characterize or explain the finding, (or sentence.) or 
accompany it with animadversions, recommendations or other 
remarks, • • •” 

// There was no attempt to sentence any individuals as a result of a trial 
“in absentia." The findings are comprised of a mixture of conclusions of 
law and findings of fact. Insofar as they constitute findings of fact thc> 
conform to the proof adduced during the course of the trial. 1-urthermore, 
insofar as they constitute conclusions of law, they merely stale the law- 
applicable to this particular case. That additional participants ,n this 
mass atrocity may be brought to trial for their complicity in the illegal 
acts w-hich took place in the camp does not mean they have been pre- 
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viously tried because of these findings. On the contrary, in order to over¬ 
come evidence offered in such trials they will have an opportunity to 
show that they were not in the Mauthausen Concentration Camp, that, 
if they were there, they did not know of the criminal nature of the 
operation, or that, if they did participate with knowledge of the criminal 
nature of the operation, the nature and extent of their participation was 
negligible and that the criminal operation was not encouraged, main¬ 
tained. or furthered to any substantial degree by such negligible parti¬ 
cipation. Moreover, it may well be that the court thought its findings 
would clarify its view as to the evidence adduced and that such clari¬ 
fication would aid in subsequent proceedings cases involving additional 
participants in this Mauthausen Concentration Camp mass atrocity. The 
findings of fact are not as comprehensive as might be desired but they 
will be of help to courts hearing the subsequent proceedings cases and 
will eliminate the necessity for duplicating some types of ev 

VII. EVIDENCE, PETITIONS AND RECOMMENDATIONS 

This section sets forth a summary of the evidence both for and against 
each accused, in numerical sequence according to the numbers assigned 
by the Court. After each summary of evidence is a list of the Petitions for 
Review and Petitions for Clemency, if any, which have been received up 
to and including 25 February 1947, described as to date, the accused on 
whose behalf they are filed, and the name of the person filing the same, 
together with such discussion, if any, as the petitions are believed to 
warrant Unless otherwise indicated, an item referred to as a “Statement” 
is in the form of extrajudicial sworn testimony. For the purpose of 
brevity, the recommendations which then follow are not accompanied 
by any discussion where the evidence is thought to speak for itself. 

1. HANS ALTFULDISCH 

Nationality: German 

Age: 34 

Connection with Mauthausen: 

a) Period: August 1938 - May 1945 

b) Status: Wallen SS (1938); Obersturmfuehrer (1st Lt.) 

c) Position: Prison Compound Commander 

Evidence: One witness testified that he saw the accused set his dog on 
newly arrived prisoners (R 248). He was known to have been present 
during interrogations involving beatings (R 350-1) including the beating 
of a group of American prisoners of war (R 594-5, 1187). He was also 
present during executions in the shooting room (R 1198). He was often 
among those assigned to execution details (R 526, 1087). He was present 
when Dutch. English and Americans were killed on the road by the 
quarry (R 524-5). Previously, he had been seen beating them (R 523). It 
was also testified that gassings were performed in the last days under the 


direction of this accused and others (R 1202). He participated in driving 
inmates into the guard chain where they were shot (R 1305, Statement 
of No. 20; denied by No. 20 on the stand, R 3065-G). He was heard to say 
that Mauthausen was for the purpose of killing as many as possible 
(R 1379, Statement of No. 54; No. 54 did not take the stand). In his own 
Statement the accused admitted participation in executions but said that 
if he had not obeyed orders he probably would have been shot (R 1310). 

He did not take the stand in his own defense. 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by his wife, Helene Alt- 
fuldisch, 27 August 1946; by his mother, 18 May 1946; and bv two friends, 
Rosel Clausen and Julius Schuster, 17 June 1946 and 21 August 1946, 
respectively. 

Recommendation: Approval of findings and sentence. 

2. STEFAN BARCZAY 

Nationality. Czechoslavakian 

Age: ' 35 

Connection with Mauthausen: 

a) Period: May 1943 - October 1944 

December 1944 — May 1945 

b) Status: Wallen SS (March 1943); Sturmmann (Pfc) 

c) Position: Guard at Eisenerz, Redl-Zepf, Gusen and Linz III 

Evidence: While a guard at Camp Redl-Zepf in March 1914 he was 

seen beating a French prisoner with a rifle butt (R 485). (Redl-Zepf, 
although not listed in the particulars as a sub-camp of Mauthausdh, was 
shown elsewhere in the record to have had such connection). In the fall 
of 1944, at Gusen, he struck and killed a Polish Jew, again using a rifle 
butt (R 1002). In P-Ex 22, a death book, Barczay’s name appears as a 
guard involved in the shooting of one prisoner on 11 August 1913 and 
four prisoners on 19 September 1944 (R 2117-2118). In his Statement he 
admitted that in September 1944 he shot a Russian inmate who “wished 
to escape through the fence.” (R 1429). 

He testified that he shot an escaping Russian prisoner in September 
1944 as shown in D-Ex 14 (R 2116). He disclaimed any participation in 
the mistreatment of prisoners (R 2110), and denied shooting more than 
the one prisoner who attempted to escape (R 2118-9), although his name 
appears several times in P-Ex 22, a death book. He denied ever being at 
Gusen (R 2112). 

Sentence: Death by hanging. 

Petitions: Defense Counsel, Alexander Wolf, filed a Petition for 
Review, May 1946; his mother, Elisabeth Barczay, filed a Petition for 
Clemency, 6 August 1946; and his wife, Helene Barczay, filed one, 11 Sep¬ 
tember 1946. 

Recommendation: Approval of findings and sentence. 
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Sentence: Death by hanging. 

Petition $: Defense (Counsel, Alexander WoU, filed a Petition for 
Review, May 1946. 

Reeommendat ion: Approval of findings and sentence. 

I KABL BtLLMANN 
Nationality: German 

-\ge: 43 

Connection with Mauthausen: 

a) Period. 12 May 1944 - 5 May 1915 

b) Status: Waflcn SS (25 January 1945); Rottenfuehrer 

c) Position: Guard at Gusen II 

Evidence: One witness testified that the accused frequently beat pri¬ 
soners at Gusen II and decribcd an instance, during an air raid in April 
1943. when he kicked and beat prisoners and the witness asserted that 
deaths and hospitalizations resulted therefrom (R 862). In his own Sta¬ 
tement. the accused admitted that in March 1945 he shot an escaping 
Polish prisoner after the latter failed to heed his order to halt (R 1419). 

In defense the accused, although admitting by his testimony the shoot¬ 
ing of the escaping prisoner (R 3189), denied the acts alleged by the one 
prosecution witness against him (R 3191). lie further denied ever having 
beaten anv prisoner (R 3206). 


Several defense witnesses testified for the accused, one of whom stated 
that the accused, while on furlough, had told him that he hated his duties 
in the concentration camp (K 3225-6). The others were former guards. 
One testified that the accused and all other guards from the Air Corps 
were popular with the prisoners (R 3276-7). Another had never heard of 
his mistreating anybody (R 3288). A fourth, by his testimony, supported 
the accused's account of the shooting of the escaping prisoner (R 3215-9). 
Another witness knew him as a peaceful man (R 3220). 

Sentence: Death by hanging. 

Petitions: His German Defense Counsel, Zaver Bucherl, filed a Petition 
for Review, 20 May 1946. He also submitted a Petition for Clemency, 
30 August 1946. 

Recommendation: Approval of findings and sentence but that the 
sentence be commuted to imprisonment for life. It is not believed that the 
nature and the extent of his participation in the common design warrant 
the death penalty. 

5. AUGUST BLEI 

Nationality: German 

Age: 52 

Connection with Mauthausen: 

a) Period: January 1941 — 1 April 1945 

b) Status: Wallen SS (January 1944); Obersturmfuehrer 

(1st Lt.) 

c) Position: Guard company commander 

Evidence: In the beginning of September 1944 this accused was seen 
standing behind and giving orders to the guard who shot the members of 
a special punishment detail as they were driven up from the Vienna 
Ditch two at a time. In this detail were about 46 prisoners, comprised 
of about 36 Dutch, 4 English and 6 Americans (R 778-9, 797-9, 816-20, 850). 
The same witness testified that he saw an order signed by the camp 
commandant to the effect that in the absence of the latter this accused 
was to be in charge of large scale executions (R 772-3, 815). He was one 
of a dozen persons said to have committed killings in the Vienna Ditch 
once or several limes between 1942 and 1945 (R 1338, Statement of No. 8; 
denied by No. 8 on the stand, R 3133). Substantially, the same accusation 
is contained in the Statement of No. 20 (R 1365-6; denied by No. 20 on 
the stand, R 3065-6). In his own Statement this accused admitted that he 
sometimes led the detail in the Vienna Ditch between 1943 and 1915 and 
that many workers died from overwork (R 1352). 

In defense, the accused in his testimony denied being in camp the day 
the shooting incident took place of Dutch, English and Americans (R 
2131-2). He did not participate in executions but witnessed some from a 
distance (R 2132). He also denied shooting prisoners or mistreating them 
in any way (R 2144-5). A former inmate stated that the accused was a 
good man (R 2355-6). 
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Sentence: Death by hanging. 

Petitions: Defense counsel, Alexander Wolf, filed a Petition for Review, 
May 1946, and accused’s wife, Elisabeth Blei. et al. filed a Petition for 
Clemency. May 1946, his son, Josef Blei, filed one, 26 June 1946, Dr. Otto 
Beltzer, filed one. 4 June 1946, and a priest. Halsband, filed one, 29 May 
1946. 

Recommendation: Approval of findings and sentence. 

6. MICHAEL CSERNY 

Nationality: Czeehoslavakian 

Age. 22 

Connection with Mauthausen: 

a) Period: February 194.1 — October 1944 

b) Status: Wallen SS (20 February- 1913) 

c) Position: Guard; at Ebensee from 15 November 1943 

Evidence: One prosecution witness testified that he saw this accused 

during or about 1912 participate in the shooting at several executions at 
Mauthausen (R 1031-2 and 1037-41). An order was read al these executions 
tit 1039-11). The witness also stated that the accused was a block leader 
(R 1037). In his own Statement, the accused admitted the shooting of two 
escaping inmates who failed to hall when challenged (R 1436). P-Ex 22. 
a death book, shows these prisoners to have been Russian (Item 443) and 
Polish (Item 396) and killed on 11 April 11444 and 10 February 1914 respec¬ 
tively. 

In defense, the accused testified that he was not at Mauthausen in 
1912, although he was there from February- 1943 until October 1944 
(R 1911-1913). He denied ever having been a block leader (R 1943) but 
admitted having shot two prisoners who attempted to escape and tried 
to show that he was justified in killing the victims (R 1945-1951). 
Sentence: Life imprisonment. 

Petitions: A Petition for Review yvas filed bv Defense counsel, Alexan¬ 
der Wolf, May 1946. 

Hecommendation: Approval of findings and sentence. 

7. LUDWIG IK)ERR 

Nationality: German 

Age: 41 

Connection with Mauthausen: 

a) Period: 1 March 1944 - 9 April 1945 

b) Status: Wallen SS (22 January 1915), Roltenfuehrer (Cpl) 

c) Position: Guard at Gusen, clerk from March 1945 

Evidence: One prosecution witness testified that he always saw this 

accused beat prisoners during air raids and while they went to and from 
work at Gusen II. On one occasion, in April 1945, he saw him hit a sick 
Russian on his head with a rifle bull, yvhich prisoner the witness shortly 


thereafter carried away dead (R 863-4, 893-4, 901-2). Several other dead 
prisoners yverc lying at the same place (R 902). In his Statement the 
accused admitted killing, on 30 January 1945, an escaping Pole who did 
not stop at his command (R 1428). 

In his defense testimony, he denied such mistreatment. He said that 
prisoners and soldiers used diUerent routes in going to the air raid shelters 
(D-Ex 5, R 2017). In March and April 1945, he was a company clerk and 
had to transport records and equipment to the shelters at the sounding 
of the alarm (R 2017, 2037, 2047-8). Three former guards supported this 
by their testimony (R 2033, 2036, 2048), two also stating that they never 
saw the accused beat a prisoner (R 2034, 2049), and one that he used to 
give food to the inmates (R 2041). This accused also testified that he tried 
to get a transfer from concentration camp duty (R 2023-4). He had been 
transferred from the Air Corps to the Wallen SS (R 2021). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by his Defense Counsel. 
1st Lt. Charles B. Deibel, 22 May 1946; Petitions for Clemency were filed 
by German attorneys. Dr. F. Thiemayer, 7 August 1946, Dr. Eugen Leer. 
17 September 1946, and Gottfried Miehelman, 15 July 1946; by accused's 
wife Anne Doerr, 15 July 1946; by a clergyman, Georg Struckmeier, 
19 June 1946; and by friends Ottilie Scheel, 13 June 1946. Alois Notz, 

10 June 1946, Helene deiss, 4 July 1946, Mrs. Ottilie Scheel, 11 July 1946. 
Adam Schaab, 2 June 1946, Kathe Rapp, 3 June 1946, Marie Petermann, 

11 June 1946, Max Becker, 11 June 1946, Wilhelm Schafer, 18 June 1946, 
Hermann Schmelvle, 2 August 1946, Gregor Adrian, 3 June 1946. Adam 
Schneider, 5 June 1946, .Martin Gilberger, 6 June 1946, Otto Trinks, 
27 August 1946, and Mrs. Fred Hahn, 19 September 1946. 

Recommendation: Approval of findings and sentence but that the 
sentence be commuted to imprisonment for life. It is not believed that the 
nature and the extent of his participation in the common design warrant 
the death penalty. 

8. OTTO DRABEK 

Nationality-: Austrian 

Age: 50 

Connection with Mauthausen: 

a) Period: 1941 - 20 January 1945 

20 April 1945 - 5 May 1945 

b) Status: Wallen SS (5 October 1942); Unterscharfuehrer 

(Sergeant) 

c) Position: Quarry- master in Vienna Ditch 

Evidence: One witness testified that in 1942 and 1943 this accused often 
beat prisoners at the Vienna Ditch (R 726-27, 732), and that on one 
occasion he and two others were seen to beat a Pole and then lead him 
into a hut where the Pole was later found to have been hanged (R 726-27). 

Andreas Fichtenkamp, a defense witness and former German inmate, 

23 










who was on a regular work detail in the Vienna Ditch lor nineteen 
months (It 3157) testified that he was indirectly under the supervision 
ol the accused Drabek, who was civilian master or boss there and later 
clothed as an SS man retaining the same position (R 3158). Drabek was 
assistant to No. 20 who was the chief of the Vienna Ditch (R 3105). In 
.iddition to the regular work detail there were also the punishment com¬ 
pany and the stone carrying detail with which this accused wasn't 
directly connected (R 310.3-4). The witness further testified that he per- 
Nonally saw killings in the Vienna Ditch as a result of shooting and 
beating: that most of the shootings took place on the steps; that he didn't 
know if the accused Drabek was present during these incidents, but that 
he was usually in the Vienna Ditch every day (R 3104). The regular work 
detail prisoners received for their work coupons with which cigarettes 
and other things could be purchased but the punishment company and 
stone carry ing detail prisoners didn't receive any coupons because they 
wouldn't be alive long enough to use them (R 3163-65). 

In his Statement, the accused admitted that between Januarv 1912 and 
• i May 1915 many thousands of Poles, Russians, Italians, Czechs, Spa¬ 
niards, French, Relgians, Dutch and English inmates were killed in the 
\ ienna Ditch by working them to death; chasing them into the guard 
chain and then shooting them; throwing down from the rocks of the 
quarry or drowning in the so-called Rieder-creek which was flowing 
through the lower part of the Vienna Ditch. He further staled that the 
purpose of the ditch was not to cut stone but to kill disliked inmates and 
all those who worked there made themselves guilty of killing. He also 
stated that he was first quarry master and representative of the leader 
of the ditch, Grimm. No. 20 (R 1337-8 and P-Ex 85). 

In his testimony the accused repudiated most of his Statement; claimed 
that it was not true and that he didn't know what was in it when he 
signed it even though part of it was written in his own handwriting 
(R 3125-12). He further stated that he merely supervised a few skilled 
workers in the Vienna Ditch and had nothing to do with the work detail 
(R 31.38) and that his superior was No. 20 (R 3117). He was not a member 
of the party or affiliated organizations and was drafted into the SS, 
retaining thereafter the same position he had previously had in the 
Vienna Ditch (R 3124). In January 1945 he was sent to Flosscnburg Con¬ 
centration Camp as punishment for having smuggled food and other 
things to prisoners (R 3121-2). He disclaimed all knowledge of the beating 
and hanging of the Polish prisoner (R .3142). Two former inmates who 
had worked in the Vienna Ditch testified that he treated the inmates 
humanely (R 3101, 2783), one stating that he had no connection with the 
punishment company and stone carrying detail which worked separately 
from the regular detail (R 31C4 and 3162). 

Sentence: Death by hanging. 

Petitions: None filed. 

Recommendation: Approval of findings and sentence. 


9. HANS DIEHL 
Nationality: German 

Age: 33 

Connection with Mauthausen: 

a) Period: December 1910 — December 1944 

b) Status: Wallen SS (November 1939); Unlerscharfuehrer 

c) Position: Clerk in Political Department 

Evidence: One witness testified that this accused was present during 
the beating of a prisoner in the Political Department (R 408). Another 
witness testified that a Czech prisoner had returned from the Political 
Department with many bruises, stating that the accused had helped beat 
him (R 942). A third witness, a Pole, testified that he had been beaten 
until unconscious by the accused and another during an interrogation 
(R 997). The accused and others were seen going into a cellar with oxtail 
whips. Screams were heard from there and later dead bodies were 
brought out (R 1032, 1044-5). This accused sometimes gave orders as to 
what should be entered on the death certificates and autopsy reports 
(R 156). In his Statement he admitted taking part in two or three execu¬ 
tions, determining the time of death; that among his duties w’as the 
writing up of the death list; and that during the time he was at Maut¬ 
hausen, between 800 and 1,000 prisoners were executed (R 1376). Accused 
No. 43, in his Statement, said that all business connected with executions 
were carried on by Diehl (R 1349-50). 

In defense, the accused in his testimony, admitted beating prisoners on 
about twenty different occasions, but always under orders of his superior 
(R 2656). Although he admitted using an oxtail whip (R 2659), he said he 
never struck prisoners more than five times, and then only on the but¬ 
tocks (R 2660). He denied that he ever went into a cellar with an oxtail 
whip (R 2660-1) or that he ever beat a Czech (R 2657) or that he ever 
beat anyone until he became unconscious (R 2658). He admitted parti¬ 
cipation in executions to 4he extent of acting as a clerk (R 2662). He made 
several unsuccessful attempts to be transferred from Mauthausen (R 
2662-3). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by German Defense Counsel, 
Dr. If. Wollc-Egenolf, 9 August 1946, supplementary Petitions for Cle¬ 
mency, 10 August 1946 and 12 October 1946; Petitions for Clemency were 
filed by his wife, Charlotte Diehl, and his mother, Marie Diehl, 29 May 
1946, supplementary petitions with the same signatures, 21 June 1946, 
and 8 August 1946; by his father-in-law, Paul Weinschenk, 9 June 1946; 
by friends, Elly Werner. 15 July 1946, Ernst Hirsch, 4 September 1946, 
Kurt Odemer, 4 September 1946, Philipp Schneider. 4 September 1946, 
Albert Menche, 6 September 1946, J. P. Schwarz, 6 September 1946, Anna 
Sigloch, 10 September 1946, August Denser. 10 September 1946, Maria 
Knogel, 11 September 1946, Eugen Herze, 11 September 1946. Mrs. Rein- 
hard Gattel, 11 September 1946, J. and Marg Muller, 12 September 1946, 
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Fritz Lolt. 15 September 1946, Else Schmidt, September 1946, Johann 
Gosscns (undated), and Ludwig Odemer (undated). 

Recommendation: Approval of findings and sentence. 

10. MANS EISENHOFER' 

Nationality: German 

Age: 53 

Connection with Mauthausen: 

a) Period: September 1939 — 5 May 1945 

b) Status: Wallen SS (1 September 1939); llauptscharfuch- 

rer to I'nterslurmfuehrer (2nd Lt). 

c) Position: In charge of guard training company; later 

second and first administration leader, chief of 

(>ersonal cfiects room and custodian of dental 
gold. 

Evidence: One witness identified this accused as a detail leader in the 
Vienna Ditch (R 354) and testified that he had heard from a fellow inmate 
that he had participated in the killing of some Dutch Jews (R 365). This 
witness also saw him slup inmates (R 380). The accused was also seen 
slapping and beating new arrivals at the bath where he searched them 
for valuables (R 529). A third witness "frequently saw him beat new arri¬ 
vals, including French and Czechs, with a belt (R 765). Accused frequently 
went down to the crematorium together with the execution detail and 
later death notices were received on these prisoners (R 530). He recieved 
clothes and other valuables which had been taken from victims of the gas 
chamber (R 1322, No. 45’s Statement; No. 45 did not take the stand). Me 
participated in seven or eight executions (R 1332, No. 12’s Statement; 
No. 12 did not take the stand). Another witness saw him beat incoming 
prisoners with a stick while they were handing in their valuables. As a 
result the victims sometimes fainted (R 278). lie was one of a dozen seen 
to have committed killings in the Vienna Ditch once or several times from 
1912 through 1945 (R 1338, Statement of No. 8; denied by No. 8 on the 
stand. R 3133). Me commanded execution details (R 1353, Statement of 
No. 5; on the stand No. 5 stated that he saw him in charge of one execu¬ 
tion, R 2141). In his own Statement this accused said that as a company 
non-commissioned ofiicer he furnished about ten details to guard the 
execution place; that he took part in two executions under orders, and 
that in 1913 he led work details in the Vienna Ditch where under his 
leadership several prisoners including Frenchmen died from overwork 
or were shot in flights by the chain of guards. 

In his testimony, this accused admitted being a spectator at two execu¬ 
tions (R 1872). Me denied that he ever gave orders for any executions or 
participated in any killings in the Vienna Ditch; and testified that he was 
in that place only to carry out his duties as ollicer of the security service 
checking the guard posts and had no actual contact with prisoners 

* The reeorJ vt> amended to »ho« hia correct firM name •• Heinrich inatead of llano. [R I?.) 
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(R 1869). He denied liaving had anything to do with new arrivals, except 
to lake their valuables, and that he never resorted to slapping (R 1870). 
Me did not believe any Dutch Jews were there in September 1942 (R 1870). 

Sentence: Death by hanging. 

Petitions: None filed. 

Recommendation: Approval of findings and sentence. 

11. WILLY ECKERT 

Nationality: German 

Age: 28 

Connection with Mauthausen: 

a) Period: 1 April 1939 — November 1943 

b) Status: Wallen SS (October 1935); Ilauptscharfuchrer 

(1st Sergeant) 

c) Position: Detail leader and clerk in the laundry'. 

Evidence: He was seen beating a prisoner who was on the construction 

detail in 1942 so badly that the prisoner shortly thereafter lost conscious¬ 
ness (R 253). Another witness saw him beat inmates, on the formation 
grounds, with his fist and with a stick so badly that they were left bruised 
and bleeding, many of them collapsing (R 355). A third testified he was 
seen almost every day beating prisoners in their faces, hitting them with 
clubs and slapping their faces to such an extent that some of them 
required medical attention (R 530-1). A fourth stated he was present at the 
hanging of four prisoners in 1942 (R 746, 761). A fifth stated he was seen 
to beat to death a Russian who had parts of his arms and legs missing 
(R 781). A sixth witness saw him beat and kick prisoners (R 927). A 
seventh saw him participated in executions (R 1087). He was one of a 
dozen who committed killings in the Vienna Ditch once or several times 
between 1942 and 1945 <R 1338, Statement of No. 8; denied by No. 8 on the 
stand, R 3133). Me took part in executions and shootings (It 1353, 1453, 
Statements of No. 5 and No. 33; denied by No. 5 on the stand, R 2141; 
No. 33 did not lake the stand). In his own Statement, he admitted beating 
prisoners with his hands and a stick; that the conditions at Mauthausen 
were terrible but there was no point in ascribing the responsibility to any 
one leader or non-commissioned ollicer. or any groups of leaders thereof; 
and that he witnessed and, in a small way participated by guarding for 
the purpose of keeping curious prisoners away, in the execution of several 
hundred Yugoslavians (R 1361). 

Accused testified that he beat prisoners as punishment for such matters 
as theft. However, he denied mistreating them to such an extent that they 
needed medical attention because then he wouldn’t be able to use them to 
work (R 1830-1). He admitted that he severely beat one inmate because of 
a theft (R 1833). He denied beating a prisoner who was on the construction 
detail because he stated that he was never on that detail (R 1836-7). He 
specifically denied any connection with the beating to death of the Rus¬ 
sian prisoner (R 1837). He never participated directly in executions, his 
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work merely consisting of moving the members of his detail from their 
place of work since it was close to the line of Ore from the bring squad 
(K 1835). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by hi* mother. Emma 
Mittmann, 15 July 1946. 

Recommendation: Approval of findings and sentence. 

12. FRIEDRICH ENTRESS 

Nalionolitv: German 

Age: 31 

Connection with Mauthausen: 

a) Period: 21 October 1943 - 26 July 1941 

b) Status: Wallen SS (22 November 1939) 

c) Position: Chief Post Physician 

Evidence: Three witnesses testified that he made selections of prisoners 
for extermination (R 182, 436, 470). Another said that he chose incurable 
inmates for transport from Gusen to a "sanitorium” from which there 
arrived shortly thereafter notices of death (R 604-5). A rebuttal witness 
testified that in 1914 he made selections of prisoners for the invalid trans¬ 
ports (R 3411-2). He and No. 58 selected some 3,000 victims for the gas 
chambers (Statement of No. 45, R 1326; No. 45 did not take the stand). In 
his own Statement, this accused admitted obeying orders to select sick 
prisoners whom he knew were to be exterminated (R 1331-32). 

The accused did not testify in his own defense. 

Sentence: Death by hanging. 

Petitions■ Petitions for Clemency were filed by his wile. Else Enlress, 
29 July 1946, and by the accused, 5 November 1946. 

Recommendation: Approval of findings and sentence. 

13. AUGUST EIGRUBER 

Nationality: Austrian 

Age: 38 

Connection with Mauthausen: 

a) Period: 1938 — 5 May 1945 

b) Status: Honorary Obergruppenfuchrer (Lt. Gen.) 

in the SS and SA 

c) Position: Gauleiter of Upper Austria from June 1938; 

Reichstadthalter; in 1942 that district’s food of¬ 
fice, and in 1943 the district’s work office came 
under his supervision; in 1943 he became the 
district's Reich Defense Commissar. 

Evidence: One witness testified that it was reputed to have been upon 
orders of this accused that rations for sick prisoners were cut in the fall 
of 1944 (R 169, 172), and that he heard the accused say to the Camp Com¬ 
mandant, with reference to some recaptured Russians, "All these pigs will 
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have to be finished” (R 208, 211-2). Another witness testified that he saw 
him at the camp three or four times; that he saw him touring the crema¬ 
tory, bunker and blocks; that he was in civilian clothes on that occasion; 
and that he was there in the fall of 1944 when 40 Austrians arrived, all 
but one of whom were later executed (R 356-7, 387-8). A third witness 
heard him in the fall of 1943 address a group of newly arrived prisoners, 
advising them that if they did not die from work they would be beaten 
to death. He was dressed in uniform at the time (R 482-4, 502). Another 
witness testified that as Gauleiter, or State Leader, of Upper Danube, 
Mauthausen was under his control and jurisdiction; that he saw him at 
Mauthausen on 12 to 16 occasions, once on 7 September 1914 when the 
Austrians were brought into the camp, and once in January 1945 on the 
night of the arrival of some 20 or 22 Anglo-Americans (sic) who, according 
to talk in the camp, were later liquidated (R 532). This same witness in 
April 1945 saw an order which he said Was a transcription of either a 
telephone or telegraph message, signed in the name of but not by the 
accused pursuant to which order a number of Austrian prisoners were 
killed (R 533, 564-5, 578). A fifth witness, one of a group of Austrians which 
arrived in Mauthausen in September 1944, testified that he was the only 
survivor of the group, some having been killed by gassing in the latter 
part of April. A few days after their arrival at the camp the accused had 
addressed them, shouting rebukes and promising rough treatment. The 
witness said that he had heard both before and after the gassing that this 
accused gave the order (R 580, 584, 589, 592, 596). Another witness saw the 
accused in the Vienna Ditch early in 1942. He gave a 50 to 70 kilogram 
stone to a Jew to carry and a little later had that replaced by one 
weighing 80 kilograms. According to rumor, he told a detail leader that 
he did not want to see "any one of this gang any more” (R 745). He was 
wearing some kind of a uniform and struck a few Jews (R 750-1). A 
seventh witness testified that this accused visited Mauthausen and on one 
occasion, at the end of 1942 or beginning of 1943, inspected an execution 
folding chair, by which four Czechs were put to death as a demonstration 
for him, the accused himself pushed down on the "release pedal” to 
execute one man (R 777-8, 840-2). This witness also testified that boxes 
of food were delivered to the accused from the camp storehouse (R 779, 
802-3). Two other witnesses testified that the accused was present on the 
night of 5 April 1945 when two Americans, one Englishman, and nine 
others were executed by shots in the neck (R 1196, 1215-7). One of these 
witnesses said that just prior to the execution of one, the accused recited 
a sentence of death in the name of Himmler (R 1216). 

Accused was named in the Statements of several co-accused, i. e.. No. 1 
stated that since February 1945, the camp commander had been under the 
direct supervision of the accused, that prior to that time the accused 
probably had tremendous influence because of his high SS rank (R 1309-10; 
No. 1 did not take the stand); No. 20 asserted in his Statement that he 
personally knew that the accused "inspected several killings and brought 
prisoners to the killings” (R 1366; denied by No. 20 on the stand, R 3068-9); 
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No. 45 mentioned the shooting of some twelve people, including two 
Englishmen, five Poles, one Belgian and one Russian, by the accused and 
the camp commandant at 0400 on a morning in April 1045, while the two 
were in an intoxicated condition (R 1322, No. 45 did not take the stand); 
No. 54 stated that this accused personally lead the shooting of nine Czechs 
in the spring of 1943 (R 1380; No. 54 did not lake the stand). 

In his own Statement this accused said that he became Gauleiter of 
1‘pper Austria in June 1938; that in 1943 he became that district’s Reach 
Defense Commissar; that from 1942, the district food office, and from 
1943, the district work office, were under his supervision; that administra¬ 
tion. health and industrial questions concerning Mauthausen made neces¬ 
sary frequent discussions with the camp commandant; that he participated 
in the execution of ten prisoners one night during March or April 1945; 
that the district security organizations under his order participated in 
the search for the Russians who escaped at the end of 1944 or beginning 
of 1945: and that in 1939 or 1940 he leased his Gau’s property, Castle 
ilartheim. to the Reich for use in an euthanasia program (H 1301-3). 

The accused took the stand in his own defense and testified that he 
had no control over the rations for the camp, which were determined by 
the Reich Food Minister for the entire nation (R 2210-7). He admitted 
visiting Mauthausen ten to fifteen times between 1942 and 1915, but only 
on business relative to furnishing such services as water, electricity, etc. 
(R 2206). He always wore civilian clothes on such trips (P 2228). More 
than one-half the sub-camps were outside his Gau (R 2215). He denied 
ever addressing any group in the camp (R 2228-9). He denied ever exer¬ 
cising any authority over the Vienna Ditch, claiming he was there only 
twice between 1942 and 1945, once on a visit with Himmler and once 
with Speer (R 2223-4). He denied ever seeing the execution folding chair 
(R 2223). He also denied ever receiving prisoners’ rations, explaining 
that he got along on his own family's ration cards (R 2224). He said his 
official positions of Gauleiter, Reichstadthalter and Defense Commissar 
(R 2214-15, 2242) gave him no jurisdiction over Mauthausen or its out- 
camps. 

Accused admitted he attended an execution at the invitation of the 
camp commandant (R 2224, 2226-7, 2267-9). He admitted leasing Castle 
ilartheim, Gau property, to the national Government (R 2243-3). He never 
discussed the internal affairs of the camp with any of the co-accused nor 
did he ever give them orders concerning it (R 2228). Neither did he ever 
request an execution (R 2229). In an emergency he once furnished horse 
meat for the camp (R 2233). He kept informed relative to camp epidemics 
only because of their possible effect on the civilian population (R 2235. 
2247-8). The camp was constructed in 1938 without the exercise of any 
authority on his part (R 2242). He received a monthly food report (R 2245. 
2263). He admitted jurisdiction over the Mauthausen camp in the event 
an epidemic therein threatened the civilian population (R 2256). He 
admitted being an Obergruppenfuehrer (honorarv) in the SS and SA 
(R 2244, 2258). 
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Accused No. 52, 38, 42 and 9 denied ever having received orders from 
this accused (R 1652, 2426, 2503, 2691). Accused No. 59 said that this 
accused was in no way responsible for the administration of the camp 
(R 1584-5); that he always tried to help the food situation (R 1585); and 
that he certainly had no need to take food from the camp warehouse 
(R 1629). Accused No. 61 stated that this accused was not in the Maut¬ 
hausen chain of command (R 1526); that he never saw a written order 
bv the accused concerning the camp (R 1526-7); and that no reports were 
sent to him (R 1527). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by his wife, Johanna 
Eigruber, 10 July 1946. 

Recommendation: Approval of findings and sentence. 

14. HEINRICH FITSCHOK 

Nationalitv: Yugoslavian 

Age: 21 

Connection with Mauthausen: 

a) Period; 19 November 1942 — 9 April 1945 

b) Status: Waffen SS (August 1942); Slurmmann (Pfc) 

c) Position; Guard at Mauthausen, Gusen, Wiener-Neudorf, 

Guscn, Ebensee, and Gusen. successively. 

Evidence: One prosecution witness testified that in an air raid shelter 
at Gusen II in the beginning of April 1945, he saw this accused beat in¬ 
mates of various nationalities so severely with his rifle butt or an iron 
bar that five or six died (R 865, 909). In his Statement, the accused admit¬ 
ted shooting an Italian prisoner at the labor camp Ebensee in June 1944 
upon the direct order of the camp commandant (R 1447). 

In defense, the accused testified that he was not at Gusen but in a 
combat outfit after 9 April 1945 (R 1965). He further denied ever being in 
a prisoner’s dug-out (R 1967). He said that when he shot the Italian 
prisoner in about June 1944 he himself was in fear of his own life, the 
camp commanndant at the time being drunk (R 1970). The cross exa¬ 
mination brought out the fact that P-Ex 22, a death book, listed the 
accused’s name in connection with the shootings of a Pole in Gusen on 
24 February 1945; of a Russian at Ebensee on 8 May 1944 and an Italian 
prisoner on 23 April 1944 at Ebensee (R 1974-5). The accused, however, 
denied having killed more than the one prisoner (R 1970). A former 
inmate and two former SS men testified as to the mean character of the 
commandant at Ebensee (R 1977, 1979, 1980). 

Sentence: Death by hanging. 

Petitions: Defense Counsel, Alexander Wolf, filed a Petition for Review, 
May 1946. 

Recommendation: Approval of findings and sentence. 
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15. WILLY FREY 

Nationality: German 

Age: 22 

Connection with Mauthausen: 

a) Period: 5 February 19-15 — 3 May 1915 

b) Status: Inmate (Political prisoner) 

c) Position: Block eldest, capo and fireman 

Evidence: One witness testified that he saw this accused participate 
in the beating and killing of about 200 Jews in the tent camp (R 191). 
Another stated that he had heard that the accused, as Block Eldest in 
Block 21. "put inmates to sleep with a rubber hose” (R 534). A third 
witness testified that in a Jewish tent camp formation a female prisoner 
lined up incorrectly and the accused, as a capo, beat her until she became 
unconscious. When others remonstrated, he beat them also (R G97-8). A 
co-accused stated he severely beat prisoners of Hussian, Polish, Czech and 
Italian nationality and sometimes poured cold water on them leaving the 
victims out in the open air all night (R 1313, Statement of No. 19; No. lit 
did not take the stand). In his own Statement this accused admitted that 
on about 27 April 1915 he beat some of a group of about 200 very ill 
inmates in the tent camp, four or five of whom died. He did it only after 
having first been beaten by his superior (R 1159). 

In defense, accused testified that he was in Mauthausen proper no 
more than ten days, two or three in February 1915 and from 30 April 1945 
until the capitulation. The rest of the time he spent on a work detail in 
Linz and Amstcttcn (R 3010). lie had been in jails and concentration 
camps since 1911 when he was tried bv a military court for subversive 
activities (R 3015). Although admitting having been in Block 24, he said 
he could not have become a block eldest or a capo in the short lime he 
was there (R .'W18). He said he did not even know where the tent camp 
was (R :i018) and claimed to have been on the Linz and Amstetten work 
details at the times when he was supposed to have beaten people in the 
tent camp (R 3019-21). He admitted fighting with other inmates when 
things were stolen from him. but this was what all prisoners did (R 3019). 
He denied the confession element of his Statement, saying he signed it 
only because he was afraid of mistreatment (R 3022). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused's sister, 
kalhnrina Schmidt, 23 August 1946; by a priest, Metzler, 1 September 
1946; and by the accused, 1 December 1946. 

Recommendation: Approval of findings and sentence. 


16. Rl'DOLF FIEGL 
Nationality; Austrian 

Age: 43 


Connection with Mauthausen: 

a) Period: August 1940 — 5 May 1945 

b) Status: Inmate (criminal) 

c) Position: Disinfection and quarry capo at Gusen 

Evidence: One witness heard that the accused participated in gassing 

prisoners (R 620). A second witness testified that the accused participated 
in gassing prisoners (R 620). A second witness testified that the accused 
beat prisoners (all nationalities) in the shower room in order to get them 
to hurry (R 694, 699). Another witness saw him cause the death of two 
prisoners, one by holding his head in a toilet and the other by hitting 
him with a rubber hose until he fell and then placing his foot in the 
victims throat (R 1007). In his Statement he admitted obeying an order in 
February or March 1945 to participate in the gassing of approximately 
600 Russians, Poles and people of other nationalities (R 1392). 

On the stand the accused denied any connection with the shower room 
(R 2513). He admitted participating with five or six others in the prepara¬ 
tions for the above gassing of sick prisoners but denied having released 
the gas, although he had been ordered to do so (R 2521-2, 2526). He cited 
the friendship of prisoners as evidenced by his not having been harmed 
by the inmates during the liberation of the camp (R 2514). Two former 
Gusen inmates testified for the accused to the effect that he treated pri¬ 
soners well (R 2530, 2535); that failure to obey orders at that time would 
have meant death (R 2531, 2536); and one stated that he himself had heard 
that the accused’s superior had wanted to shoot the accused following the 
mass gassing incident (R 2531). 

Sentence: Death by hanging. 

Petitions: None filed. 

Recommendation: Approval of findings and sentence. 

17. HEINRICH GIESE 

Nationality: German 

Age: 42 

Connection with Mauthausen: 

a) Period: 1 October 1940 — 25 March 1943 

b) Status: Wallen SS (October 1940) 

c) Position: Guard until November 1942; thereafter, finance 

clerk. 

Evidence: One witness testified that in about November 1942 this 
accused, while guarding a detail working in the stadium, shot a Jew who 
had gone beyond the five meters distance specified in orders (R 1130). 
Another witness staled that he saw the accused kill Polish prisoners in 

the bathroom in Gusen in May 1944 by beating them with a rubber hose 

(R 1283). This witness, who earlier had testified that he himself was at 
Mauthausen at that time (R 1277) admitted on re-cross examination that 
he had only seen the accused lead from the bath some ten prisoners 
who did not later return (R 1289). In his Statement the accused admitted 
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that in the fall of 1942 he shot an escaping prisoner "who I now learn 
was of Dutch nationality” after challenging him three times (R 1450). In 
its cross-examination of the accused, the prosecution brought out the fact 
that the death book, P-Ex 22, in which the accused’s name appears (Item 
No. 89) in connection with the shooting of a Jew on 9 November 1912. 
lists about 111 shootings (almost all Jews) between 1 October 1942 and 
23 November 1942 (R 2627). 

In defense, the accused testified that with respect to the killing in the 
stadium, he denied having any knowledge of the incident and said that 
he never served in the stadium but he did serve as a guard about 60 meters 
from the stadium (R 2624). With respect to kilting the people in the bath¬ 
room, that at that time he was fighting on the Russian front (R 2623-4). 
He admitted shooting an escaping prisoner who, he said, did not stop 
after the challenges nor after his first two shots (R 2625-6). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, Ale¬ 
xander Wolf, May 1946; and two Petitions for Clemency by the accused’s 
wife, Anne Giese, 29 July 1946 and 15 August 1946. 

Recommendation: Approval of findings and sentence. 

18. HERBERT GRZYBOWSKI 

Nationality: German 

Age: 45 

Connection with Mauthausen: 

a) Period: 1 August 1944 — 15 April 1945 

b) Status: Wallen SS (30 January 1945); SS Rollenfuehrer 

(Corporal) 

c) Position: Guard at Gusen 

Evidence: One witness testified that in the spring of 1945 at the under¬ 
ground Messerschmidt plant at Gusen this accused beat a prisoner with a 
stick (R 1005). Another witness stated that the accused “always beat” 
prisoners (R 867). and that in April 1945 a Polish Jew was found hanged 
in a tunnel about half an hour after the accused had been seen beating 
the victim there (R 868). In his own Statement he admitted shooting and 
wounding an escaping prisoner (Polish or Russian) on 25 January 1945 
after repeatedly calling for him to halt. Thereafter, the prisoner was 
killed by an unknown non-commissioned officer (R 1445). 

In defense, the accused testified that he had not been a Nazi; that his 
transfer to the Wallen SS from the Air Corps had not been voluntary; 
and that he repeatedly requested retransfer (R 3227-8). He pointed out 
that the witness who had testified as to the hanging had first called the 
victim by one name and later by another, and that neither name appears 
in the Gusen death book, P-Ex 26, between the date of the prosecution 
witness’ arrival at Gusen and ten days after the date of the accused’s 
departure (R 3240). He specially denied the truth of both prosecution 
witnesses’ testimony (R 3238, 3245), saying he never even worked in the 
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tunnels of the Messerschmidt Works (R 3238). He admitted the escape- 
shooting as described in his Statement (R 3233 and 3248). A former fellow- 
guard testified that he saw the non-commissioned officer kill the prisoner 
whose escape the accused had prevented (R 3284-5). 

Sentence: Death by hanging. 

Petitions: Defense Counsel, Franz Xaver Buchcrl, filed a Petition for 
Review, 20 May 1946. 

Recommendation: Approval of findings and sentence but that the 
sentence be commuted to imprisonment for life. It is not believed that the 
nature and the extent of his participation in the common design warrant 
the death penalty. 

19. PAUL GUETZLAFF 

Nationality: German 

Age: 32 

Connection with Mauthausen: 

a) Period: Summer of 1940 — 25 March 1943 

b) Status: Waffen SS (January 1940); Rottenfuehrer 

(Corporal) 

c) Position: Guard at Gusen 

Evidence: A prosecution witness testified that in about August 1944 he 
saw the accused kill two prisoners (a Pole and “perhaps” a Frenchman) 
by shooting them from the tower overlooking the Vienna Ditch at Maut¬ 
hausen <R 1239-40). In his Statement, the accused admitted that at Gusen 
“During September or October 1912, while I was standing guard, a capo 
came to me and told me that a prisoner was coming by me who wished 
to be shot. Immediately thereafter a man of forty to fifty years of age 
passed by me. When he was about thirty paces away from me I fired a 
shot at this back, which killed him. The man remained lying in the same 
place until I was relieved” (R 1435). P-Ex 22, a death book. Item 82, 
reflects the name of accused as a guard who participated in the shooting 
and killing of a Jewish prisoner on 31 October 1942. 

In defense, the accused testified that he was in Mauthausen proper 
no more than two hours altogether (R 1991). He admitted the killing 
set forth in his Statement and described it as an attempted escape which 
he tried to prevent by challenging (R 1981-3). Neither on direct nor on 
cross-examination was that part of his statement mentioned in which 
a capo was said to have told the accused that the prisoner wanted to be 
shot. He produced his “Soldbuch” which contained a few entries in 
longhand covering alleged assignments which were not entered in chro¬ 
nological order, most of them being typed. The longhand entries were all 
apparently made on 30 July 1945. If this evidence is to be believed, it 
shows that this accused was fighting on the eastern front during August 
1944 (D-Ex 6, R 1986, 1983). Four former soldiers with soldbuchs with 
similar entries were called to testify in support of the accused in this 
contention (R 1999. 2004, 2010, 2012,'D-Ex 7-10). No. 34 also testified in 
support of this alibi claim (R 3006). 
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Sentence: Life imprisonment. 

Petitions: A Petition for Review was Died by Defense Counsel. First 
Lieutenant Charles B. Deibel, 22 May 1946. 

Itecommendalion: Approval of findings and sentence. 

20. JOHANNES GRIMM 

Nationality: German 

Age: 48 

Connection with Mauthausen: 

a) Period: 1 March 1941 — 5 May 1945 

b) Status: Allgemeine SS on 8 October 1941; civilian emplo¬ 

yee of the German Stone and Earth Works until 
10 April 1942; thereafter, Wallen SS; Obcrsturm- 
fuchrer (1st Lt.) 

e) Position: Manager of the Vienna Ditch, both as a civilian 

and officer. 

Evidence: One witness, a former prisoner who was on work details in 
the Vienna Ditch, testified that several times he saw this accused beat 
prisoners with various kinds of instruments and instrument handles, 
often causing unconsciousness (R 705, 714), and that on two occasions 
the accused tokl an inmate to rest in a corner of the Vienna Ditch where 
they were fired upon by the guards (R 706, 714-15, 721-22). Another 
witness testified that the accused drove lazy prisoners on to work; 
threatened them with 25 lashes and taking away of food and that he 
knew of occasions where he disciplined prisoners by depriving them of 
their rations (R 728). A third witness, a Pole, testified that in August 1944 
he himself had had his finger broken by the accused who struck him 
with a shovel to prevent him and his fellows from drinking water in 
the Vienna Ditch (R 999, 1019). Shortly thereafter when they went back 
to get a drink this accused struck a Jew with an iron bar, thereby killing 
him (R 1000). In his own Statement the accused admitted being in charge 
of the Vienna Ditch at Mauthausen between 1942 and 1945, during which 
time he said approximately 10,000 people of English, French, Dutch. 
Italian, Russian. Polish, Czech and German nationalities were killed 
there by various means; and that he had to cooperate in this matter as 
a member of the SS and had to follow the orders of his superiors (R 1365). 

In defense, the accused testified that he was transferred from the AU- 
gemeine SS to the Wallen SS in April 1942, but continued to receive hi-s 
pay as an employee of the German Stone and Earth Works and performed 
the same duties as when he had been a civilian (R 3045). He did not 
deprive prisoners of their rations but even gave them food from a garden 
in the Vienna Ditch (R 3946, 3056). No prisoner was ever shot in the area 
under his control during his four and a half years (R 3055-6). He distin¬ 
guished between the regular Vienna Ditch detail, the punishment com¬ 
pany and the stone carrying detail and stated that with the latter two 
he had no connection (R 3052-3). He admitted that five or six times a year 
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he struck prisoners, but always with the Oat of his hand (R 3060). He 
walked through the Vienna Ditch only two or three times a day (R 3045). 
Use of the Vienna Ditch water was prohibited because of the danger of 
typhoid (R 3057). He never carried a stick nor a shovel (R 3058). He 
cited the friendship of the prisoners as shown by their not harming him 
during the liberation (R 3049, 3073-4). He explained his Statement by 
saying that he was under considerable strain when he wrote it and that 
it was dictated by the interrogaters (R 3061-5). Accused No. 59 stated on 
the stand that this accused had no command function (R 1599). Two 
prosecution witnesses testified that they had never seen the accused 
mistreat prisoners (R 388, 732). The first of the two had been there only 
"three or four” times (R 343). A former inmate testified that the accused 
had nothing to do with the punishment company (R 3164). A former 
Vienna Ditch office employee said he operated a garden for the benefit 
of the inmates and treated them well (R 3112). An American C 1. C. 
investigator testified that in drawing up his report when he interrogated 

i the accused, he considered an unstated number of affidavits by former 
prisoners indicating that this accused was one of the more humane of 
the SS leaders at the camp; however, at the time he was called as a 
- witness, the affidavits were no longer in the investigator's file (R 3104-8). 
Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by a former prisoner of 
Mauthausen, Dr. Otto Petzler, 3 June 1946; by the accused's mother, Alma 
Grimm, 15 June 1946; and by his wife, Else Grimm, 24 July 1946. 
Recommendation: Approval of findings and sentence. 

21. GEORG GOESSL 
Nationality: German 

Age: 37 

Connection with Mauthausen: 
a) Period: April 1940 - December 1940 

12 March 1942 - 3 May 1943 
18 September 1943 — 5 May 1945 
b) Status: Inmate 

c) Position: Hospital capo at Hinterbruhel from March 1945 

Evidence: This accused was seen beating prisoners in the face and 
stomach, often making them bloody. It was rumored that he gave gasoline 

I injections to prisoners and that, when recaptured escapees did not hang 

themselves with ropes given them for that purpose, they were hung by 
two block eldests and the accused (R 918-9). Another witness testified on 
cross examination that he had heard that this accused had beaten pri¬ 
soners but had not killed any (R 929). A third witness said that in 1943 
and 1944 this accused beat prisoners on a canal detail at Mauthausen 
in the quarantine camp so badly they could not rise from the ground 
(R 1160-1). Accused No. 24 in his Statement claimed that this accused, 
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with others, injected prisoners who were unahic to undertake the evacua¬ 
tion from Hinterbruehl to Mauthausen (R 1396; No. 24 denied this on the 
stand. R 2642). In his own Statement this accused admitted he was a capo 
in the infirmary and as such “directed” it; that he prepared 47 prisoners 
for injection and that they were of Russian. Polish. German and Italian 
nationalities (R 1398). A rebuttal witness testified that this accused held 
the prisoners down while they were injected (R 3407). 

In defense, the accused testified that, except for a period of nine 
months in 1935-6, he had been a concentration camp inmate since March 
1933, when he was arrested for anti-Nazi activities (R 1700-03). He admits 
slapping and hitting prisoners in their faces to maintain discipline 
(R 1708-9). On one occasion he himself was beaten because he did not act 
with the prescribed roughness towards prisoners he was disinfecting 
(R 1708). He became a capo at Hinterbruehl at the end of February 1945 
(R 1707). He denied any connection with the beatings on the canal detail, 
saying he was not at Mauthausen at the time (R 1715). He related the 
incident of the prisoners injected on the eve of the evacuation, denying 
that he prepared the prisoners, and asserted that all he did was to earn 
six or eight bodies from the injection room (R 1711-3). He explained the 
incorrectness of his Statement by saying it had been dictated to him 
(R 1726). There never were any other injections at Hinterbruehl (R 1718). 
Respecting the hangings his only connection was with the crospe bearer 
detail (R 1718-9). Accused bv the prosecution on cross examination of 
having shot six prisoners during the evacuation to Mauthausen (R 1737), 
this accused, after denying participation in the incident, explained that 
the witness desired revenge against him (R 1745), and asserted that he 
himself had jeopardized his own life in refusing to obev an order to kill 
(R 1741). 

A former fellow inmate testified that he had not heard that this 
accused had a reputationn for being rough (R 1751) and that during the 
evacuation the accused had not been armed (R 1754). Another former 
inmate testified that the accused did not report offenders but instead 
slapped them, in conformity with the unwritten code among the prisoners 
(R 1785-til). A third former inmate testified that the accused was a good 
comrade notwithstanding some slaps he handed out and that he had seen 
the accused himself beaten by a superior (R 1765). A former guard testi¬ 
fied as to an incident during the evacuation when the accused refused to 
obey an order to kill a prisoner (R 1770). A former prisoner, who had 
been an assistant under the accused for four months in 1942, stated in his 
Statement. D-Ex 4, that he never saw the accused beat any one (R 1637). 
Two other former prisoners testified to acts of kindness of the accused 
toward them (R 1775-6, 1698). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by a friend, G. Sehiefer, 
26 November 1946. 

Recommendation: Approval of findings and sentence. 


22. WERNER GRAHN 

Nationality: German 

Age. 62 

Connection with Mauthausen: 

a) Period: February 1944 — 20 April 1915 

b) Status: Gestapo; Chief Criminal Secretary 

c) Position: Chief of Translation Department 

Evidence: Two witnesses testified that shortly before the liberation the 
5 to 8 Polish inmates who worked under this accused as translators were 
executed (R 358, 390, 537). Each of two more witnesses stated that in April 
1945 he had seen the accused on three different days shoot prisoners in 
the tent camp, killing 30 on one occasion (R 662, 670. 766, 685, 687-90). 
Another witness said that he saw the accused whipping women (Czechs, 
Poles and Yugoslavs), whose corpses he later saw in the crematorium 
(R 780, 851), and that the accused’s work was always accompanied by the 
screaming of women (R 780). This witness estimated the number of his 
victims at 700 (R 780-1). 

The accused testified that he was sent to Mauthausen by the Reich’s 
Main Security Office in Berlin to organize a translation bureau (R 2168) 
for which he received work from Berlin (R 2172). He made no interroga¬ 
tions (R 2181) and had nothing to do with prisoners (R 2173). He, too, 
heard screams but he was too busy to pay any attention (R 2178). He 
denied any knowledge of the execution of members of his detail after his 
departure (R 2187-8). He denied ever even having visited the tent camp, 
saying it was very closely quarantined because of infectious diseases 
treated there, and that he never shot or beat anybody (R 2180). A former 
SS man testified that the accused conducted a translation office at Maut¬ 
hausen (R 1694, 2194, 2197). Accused No. 9 testified that he never heard 
anything about the execution of eight Poles which were employed by 
this accused (R 2679). Accused No. 59 testified in support of this accused’s 
account of his service at Mauthausen (R 2159-62). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused’s wife, 
Luise Grahn, 15 and 16 June, 11 July, 2 August, and 28 September 1946. 

Recommendation: Approval of findings and sentence. 

23. HEINRICH HAEGER 

Nationality: German 

Age: 54 

Connection with Mauthausen: 

a) Period: November 1942 — 5 May 1945 

b) Status: Waffen SS (November 1942); Hauptscharfuchrer 

(M/Sgt) 

c) Position: Detail leader; from December 1944 at Guns- 

kirchen. 
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Evidence: One witness testified that in April 1945 at the Gunskirchen 
Jewish camp he saw this accused shoot a Polish Jew who was too weak 
to pick up a corpse while working on a burial detail (R 1057). The same 
witness stated that at the same camp in April 1945 he saw the accused 
shoot into a crowd of from 5000 to 9000 prisoners, killing one Hungarian 
(R 1058, 1065-6). In his own Statement the accused stated that in March 
1945 he shot and killed a Russian prisoner who had failed to obey an 
order; that he beat a Pole, who died a few days later, for breaking into 
the magazine; that prisoners were forced to do severe work for long 
hours under him and at the same time were subjected to the most brutal 
treatment; that they were beaten by himself and his subordinates under 
his orders for the smallest violations; that it was his duty to furnish 
daily lists of patients who were near death as a result of any cause and 
too weak to work; and that these patients were taken to the main camp 
and injected (R 1406). 

In defense, the accused testified that he had a work detail of 400 pri¬ 
soners and 80 guards quartered in a schoolbouse from 27 December 1944 
until 5 May 1(M5 (R 3301). He denied any knowledge of the incidents 
testified to by the above witness (R 3308) saying that his detail built the 
Jewish camp, and that after it was occupied he was there only once 
(R 3304, 3306). He admitted shooting the Russian, but explained that it 
was in self defense (R 3318). He wrote and signed his Statement out of 
fear (R 3317). 

Sentence: Death by hanging. 

Petitions: None filed. 

Recommendations: Approval of findings and sentence. 

24. FRANZ HUBER 

Nationality; Austrian 

Age; 40 

Connection with Mauthausen: 

a) Period: September 1944 — May 1945 

b) Status- Waflen SS (1 September 1944); ltottenfuehrer 

(Cpl) 

c) Position: Blocklcader at Hinterbruehl 

Evidence: In April 1945 during the evacuation march from Hinter¬ 
bruehl to Mauthausen the accused, acting under orders, shot nine Polish 
and Russian .prisoners who were unable to keep up (this Accused's 
Statement. R 1396; statement of No. 21, R 1398; testimony of No. 21, 
R 1723). Of the 51 prisoners killed by injection on the eve of the same 
evacuation march, this accused shot one who had not died immediately 
(this Accused's Statement, R 1396). In his Statement, No. 21, apparently 
referring to the eve of the march, said this accused shot a Russian with 
a pistol (R 1398, 1735). 

The accused, in his testimony, admitted shooting and killing the nine 
prisoners after considerable argument with his superior (R 2641). He 
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attempted to explain his statement by saying he was told to write it 
(R 2643). A former prisoner and No. 3 and No. 21 each testified that the 
person who was in charge of the prisoner evacuation march was a 
ruthless man (R 2632, 2638, 1719). Accused No. 3 testified that the night 
before the march the camp commandant, as an example to all, shot a 
guard who had failed to obey an order to kill all the hospital personnel 
(R 2631-2). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, Ale¬ 
xander Wolf, May 1946, and Petitions for Clemency were filed by the 
accused’s wife, Ottilie Huber, 20 June 1946 and 4 July 1946. 

Recommendation: Approval of findings and sentence. 

25. WALTER HOEIILER 

Nationality: German 

Age: 38 

Connection with Mauthausen: 

a) Period: 1 May 1944 - 23 November 1944 

b) Status: Waflen SS (9 November 1939); Hauptsturm- 

fuehrer (Captain) 

c) Position: Chief Dental Officer 

Evidence: One witness testified that this accused, like all dental officers 
attached to the Headquarters Staff, had to go to the crematorium to 
remove dental gold from corpses (R 742). Accused No. 10 in his Statement 
named him as one of the two dentists who monthly turned gold over to 
him for shipment to Berlin (R 1358). In his own Statement the accused 
said that a general order required dental gold of deceased inmates to be 
removed and forwarded to Berlin. He received 00 to 80 grams daily, which 
represented ten to fifteen deaths (R 1463-4). 

The accused, in testifying, denied having anything to do with the 
removal of dental gold from corpses, but claimed to have received it from 
the administrator of the crematorium (R 2286-8). lie also denied ever 
being in or going to the crematory; however, he admitted getting his 
orders direct from Department D-3 in Berlin, which orders went to SS 
dentists at all concentration camps, and which directed him to remove 
or supervise the removal of all gold from the teeth of dead prisoners 
(R 2287-88). Accused No. 27 in his Statement stated that the concentration 
camp dentists were responsible for the gold after 1942 by order from 
Himmler (R 1467). The gold was cleaned by dental personnel and then 
turned over to the personal effects department of the camp (R 2287). 

Sentence: Death by hanging. 

Petitions: Four Petitions for Clemency were filed by the accused's 
wife, Wilhelmine Iloehler, two as of 12 June 1940, 9 July 1946, and 
25 November 1946; by accused’s mother. Marie Hoehler, 14 June 1946; 
by a burgomcister. Else Heil, 19 May 1940; bv his father, Adam Iloehler, 
17 May 1946 and 29 May 1946; by his mother-in-law. Elisabeth I.udolf, 



1 June 1946; by his sister-in-law, Mrs. Santuario, 1 June 1946; by his 
uncle, Heinrich lloehler, 7 June 1910; by his sister-in-law, Otto Hoehler, 
8 June 1916; and by numerous friends. Dr. Fritsch, (undated), Emilic 
Schupp. 21) May 1910, Rosl Gerach. 3 June 1946, Wilhelm Boehm, 2 June 
1910. Wolfgang Sanner, 31 May 1910 and 20 June 1940, Heinrich Martin, 
29 May 1946, Lore AUendorf. 22 May 1946, Helene Schmidt, 22 May 1946, 
Una Ripper, 21 May 1940, Ernst Arnold, 22 May 1946, Heinrich Ratz, 
20 May 1946, Oscar Esch, 16 May 1946, Heinrich Marlin, 6 May 1946, Adam 
Hoehler. Wilhelm Gorlz, 11 September 1940, Leo Stranek, 5 September 
1946. Hubert Richter. 5 September 1916. l'ranz Wojak, 12 August 1946, 
1‘cter Schneider. 9 August 1940, Gustav Claussen, 22 July 1940, and Wil¬ 
helm Goertz, 10 July 1940. 

Recommendation: Approval of findings and sentence. 

26. HANS HEGENSCHEIDT 

Nationality: German 

Age: 42 

Connection with Mauthausen: 

a) Period: 1 October 1911 — 2 May 1945 

b) Status: Wallen SS (1 October 1940); I'nterscharfuehrer 

(Sergeant) 

c) Position: Clerk in Food Department; after November 1943 

in Food Warehouse as food distributor. 

Evidence: One witness testified that the prisoners on the food store¬ 
house detail often complained of being beaten by this accused (R 538). 
A second witness testified that two days after the mass escape of the 
Russians the accused, in speaking of the search which followed, said that 
it had been a rabbit hunt and boasted of the way "We really shot down 
those guys” (R 593. 598). A third witness saw the accused beat a prisoner 
until he fell down (R 927-8). A fourth witness saw him participate in the 
execution of some Russians, in which the prisoners were forced to 
undress completely and were then shot before the eyes of those whose 
turn had not yet come (R 911). Accused No. 33 in his Statement named 
him as one who participated in the shooting at one or more executions 
(R 1453; No. 33 did not take the stand). In his own Statement, this accused 
admitted that in November or December 1942 he obeyed an order to shoot 
at the execution of eight people (mostlv German, the rest of unknown 
nationality) (R 1374). 

The accused, in hLs testimony, denied the shippings heretofore describ¬ 
ed and said he dealt with the prisoners on a friendly basis (R 1900-10). 
He also denied the truth of the testimony about the search for the Rus¬ 
sians, saying that the man to whom he is supposed to have said this 
was not even there at the time (R 1908, 1932). He further testified that he 
did not participate in any executions except once (Germans and Aus¬ 
trians), when the camp commandant specifically ordered him to do so 
(R 1911-2). He tried to get transferred by having himself classified for 
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front service (R 1921). The man, to whom the accused is supposed to have 
boasted of the search for the Russians, testified that he, the witness, did 
not return to Mauthausen until three or four days after the escape 
(R 1932). 

Sentence: Death by hanging. 

Petitions: Petitions tor Clemency were filed by the accused’s wife, 
lliklc Hegenscheid, 4 June 1940; by an attorney, Dr. Kupfer, 11 and 21 
September 1940; and by the accused. 0 July 1946. 

Recommendation: Approval of findings and sentence. 

27. WILHELM HENKEL 

Nationality: German 

Age: 30 

Connection with Mauthausen: 

a) Period: 1 July 1941 — 0 July 1943 

b) Status: Waflen SS (15 May 1941) 

c) Position: Chief Dental Officer 

Evidence: One witness testified that he saw this accused knock a pri¬ 
soner down at sick call in 1942 (R 207-8). The same witness testified that 
in February or March 1942, after two and one-half hours in the heart 
injection room, the accused came out with blood all over his coat. Male 
nurses who had been inside told the witness that the accused himself gave 
the heart injections (R 240, 242). A second witness testified that a Czech 
prisoner told him that he had been struck so hard on his head by the 
accused that it required almost six months to recover (R .'100, 392). Two 
other witnesses testified to having seen this, stating that the accused hit 
the victim with his hand resulting in a broken eardrum and an infection 
in his ear (R 738, 760, 775, 804). One of these witnesses said he saw the 
accused go to and from e*ecutions wearing a steel helmet and pistol 
(R 740). Accused No. 45 in his Statement named him as one of two dentists 
who removed dental gold from prisoners who had been gassed (R 1-122; 
No. 45 did not take the stand). Accused No. 10 staled that he received 
dental gold from the accused monthly for shipment to Berlin (R 1358). 
In his own Statement, the accused admitted that it was his duty to super¬ 
vise the removal of dental gold from dead prisoners which was later 
forwarded periodically to Berlin (R 1466-7). 

In defense, the accused testified that his health had been very poor 
(three months in the fall of 1941 in the hospital) (R 2302) and he could not 
have beaten prisoners (R 2304-5). He stated that he never participated in 
heart injections, and that if he had he didn’t think he would have become 
covered with blood (R 2304). A question bv the Court brought out the fact, 
from an inmate who witnessed heart injections at Hinterbruehl. that the 
operator did not become covered with blood (R 3410). The accused 
admitted that in 1913 he slapped the Czech, who was a dental technician, 
as punishment for disobedience, but denied that any injury resulted, 
saying that the Czech had previously complained of ear trouble (R 2306-9). 
He attended one executio.-. and then only as a visitor (R 2311). He super- 
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vised the removal of dental gold, sometimes going to the crematory for 
that purpose (R 2111). A former inmate who had visited the dental station 
twice a week during February and March 1942 testified that he had never 
heard of the accused performing heart injections (R 2347) and that the 
accused was always ready to help prisoners by letting them rest in the 
dental station's waiting room (R 2347-8). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused's wife, Irma 
Henkel, 21 May 194ti; by his mother, Kath Henkel, 20 May 1940; by the 
accused’s mother-in-law and father-in-law, Franziska and Heinrich 
Uchel, 20 June 1940; by Paul Bode, 21 September 1940 and 29 August 1946; 
by Dr. Walger, 6 September 1946; by 72 citizens of Odenhausen, 14 June 
1946; by 73 citizens of Offenbach on the Main, 10 July 1946; and by Dr. Bur- 
bach, 19 July 1946. 

Hecommendation: Approval of findings and sentence. 

28. llANS KREINDL’ 

Nationality: Austrian 

Age: 12 

Connection with Mauthausen: 

a) Period: 1 April 1944 — 5 May 1945 

b) Status: NVaffen SS (15 October 1940); non-commissioncd 

officer 

c) Position: Medical non-commissioned officer in the Ebensec 

Hospital. 

Evidence: One witness saw this accused in about April 1945 beat sick- 
call prisoners at the entrance to the hospital (R 711, 719). Another witness 
saw him, during 1944 and 1945, beat sick prisoners, and in the fall of 1914 
ton cross-examination the lime was fixed as January or February 1945) 
saw him shoot one of four recaptured prisoners (R 1033, 1042). A third 
witness testified that another prisoner had told him that when the accused 
"fell on a prisoner he never remained alive” (R 1051, 1054). In his own 
Statement the accused said that he occasionally beat prisoners of various 
nationalities (R 1400). He further stated that the "entire administration 
of the prisoner hospital,” including cleanliness and nourishment of the 
hospital prisoners and the nursing stall were under his supervision. That 
from time to time two to four patients were lying in one bed and on the 
floor and that due to this condition the danger of infection was increased 
making careful nursing impossible. He also stated that, on an average, 
60 prisoners died every day in the hospital. Before admitting sick 
prisoners they were bathed; their clothing taken away and then they 
were brought to the hospital without clothing. This was the practice in 
the winter as well as during the summer resulting in a considerable 
aggravation of their condition (R 1400). 

• Prior lo arraignment, the word » •< amended to allow tbe *i*en name* of thia accused aa Curia* 
Prana inalaad of Hana, R. 27. 
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By his testimony, the accused denied the prosecution witnesses’ accu¬ 
sations, saying that he did not beat sick prisoners (R 2600, 2602) and that 
he never shot a Russian who had escaped (R 2602). He admitted slapping 
three prisoners as a means of reprimanding them (R 2602). He stated that 
patients were given two blankets and wooden shoes to be used by them 
after bathing and during their walk to the hospital just prior to their 
admission (R 2603-4). He denied having anything to do with the feeding 
of prisoner patients (R 2604). A former inmate and hospital patient 
testified that he never heard of the accused ever beating or killing anvone 
(R 2613). 

.Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by German Counsel, 
Dr. Stahlberg, 23 August 1946; by Dr. Alois Bruneder, 31 August 1916 and 
19 September 1946; by the accused’s wife, Hedwig Kreindl. 23 May 1946; 
by a friend, Dr. Eduard Ludeicher, 21 July 1946; and by a clergyman. 
Georg llemdler, 6 June 1946. 

Hecommendation: Approval of findings and sentence. 

29. VIKTOR KORGER 

Nationality: Sudeten German 

Age: 43 

Connection with Mauthausen: 

a) Period: 1 September 1944 to end of April 1945 

b) Status: Waflen SS (22 January 1915); Rotlenfuehrer (Cpl) 

c) Position: Guard at St. Georgen and Gusen. 

Evidence: One witness testified that this accused beat prisoners during 
air raids using his rifle butt and a cable (R 1140). On one occasion at Gusen 
during an air raid in November or December 1944, he beat a Yugoslav, 
thereby causing his death (R 1141-2). Another witness stated that at Maut¬ 
hausen toward the end of 1944 or in the beginning of 1945 the accused 
beat a prisoner who had just arrived on a sick transport so badly that 
he had to be carried away (R 1161). In his Statement the accused admitted 
that on 23 February 1945 he obeyed an order to shoot and kill a Russian 
prisoner who was sent past him into the “free field'’ (R 1443). 

In defense, the accused testified that he never was in the main Maut¬ 
hausen camp and could not have beaten a prisoner there (R 29.14). He 
denied having beaten a prisoner at Gusen II during an air raid (R 29.14). 
He said that after the mass Russian escape all guards were threatened 
with heavy penalties if they were not alert to prevent similar occurrences 
(R 2929). His Statement does not fully explain the shooting of the Russian. 
Although he was ordered to shoot, he did so only after the fleeing prisoner 
failed to stop upon being challenged (R 2934-6). A former guard testified 
to having heard the accused challenge the prisoner (R 29.18). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, First 
Lieutenant Charles B. Deibel. 22 May 1946. 

Recommendation: Approval of findings and sentence. 
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30. KASPAR KLLMOWITSCH 

Nationality: Roumanian 

Age: 32 

Connection with Mauthausen: 

a) Period: 16 July 1943 - 9 April 1945 

b) Status: Wallen SS (15 July 1913); Rottenfuchrer (Cpl) 

c) Position: Guard at Guscn I, Wiencr-Neudorf, Ebensee and 

Gusen II. 

Evidence: One witness testified that beginning in the fall of 1944 he 
saw this accused on about ten occasions beat with his rifle inmates who 
were unable to clhnb the high steps on the road to the Ebensee quarry, 
thereby causing the death of many (R 1121, 1127). Another witness testified 
that in about August 1944 at Mauthausen he saw the accused fire a shot 
from a tower near the steps in the Vienna Ditch and that at the same 
time he saw Polish inmates fall down dead (R 1241, 1245). A third witness, 
who left Mauthausen in September 1943, accused him of assisting with 
death injections at Mauthausen (R 2367). In his Statement the accused 
admitted that he shot an escaping Russian prisoner in April 1944 (R 1438). 

In defense, the accused testified that he guarded the quarry detail in 
Ebensee but always from outside the fence, along the way to the quarry. 
He denied ever striking prisoners on this detail (R 2992-3, 2998). He denied 
the accusations of the second and third prosecution witnesses, saying that 
he had never been in the main Mauthausen camp (R 2993-95). He shot 
the escaping prisoner in compliance with standing orders (R 2995). 
Accused No. 34 testified that at the lime of the incident of August 1944 at 
Mauthausen he thought this accused was at a by-camp (R 3006). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, Alexan¬ 
der Wolf. May 1946. 

Recommendation: Approval of findings and sentence. 

31. FRANZ KACTNY 

Nationality: Czechoslovakian 

Age: 39 

Connection with Mauthausen: 

a) Period: 22 February 1943 — 1 September 1944 

23 February 1945 - May 1945 

b) Status: Wallen SS (22 February 1943) 

c) Position: Guard at Mauthausen and Steyr. 

Evidence: One witness testified that during the first half of 1943 he 
saw this accused beat a Yugoslav prisoner working on a railroad con¬ 
struction detail between Mauthausen and Gusen. This accused and other 
guards beat prisoners on this detail with rifles or dubs until they fell to 
the ground (R 1156-59). .Another witness, a Yugoslav, testified that in 
March or April 1945 the accused beath with a stick all 12 members of a 
Mauthausen outside detail, causing two, both Russians, to die that night 


(R 1252-56). In his Statement the accused admitted that in June 1943 at 
Steyr he shot and killed a prisoner who had sought to escape to avoid 
further mistreatment by a block leader (R 1433). 

The accused, in his testimony, denied the accusations of both prosecu¬ 
tion witnesses, saying he never was on such details as those testified to 
(R 2098-99). He further testified that the one prisoner he admitted in his 
Statement to have killed was shot while attempting to escape (R 2100). It 
was brought out that P-Ex 22, a deathbook, shows the prisoner who was 
shot to have been a Gennan (R 2103). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, Ale¬ 
xander Wolf, May 1946. 

Recommendation: Approval of findings and sentence. 

:t2. KURT KEILWITZ 

Nationality: German 

Age: 25 

Connection with Mauthausen: 

a) Period: 18 October 1941 - 1 April 1945 

b) Status: Waflen SS (19 February 1940); L'nterscharfuehrer 

(Sgt) 

c) Position: Guard at Mauthausen, Linz and Loiblpass. 

Evidence: One witness testified that on 28 or 29 October 1942 at Maut¬ 
hausen this accused was the leader of a detail whose capos beat a group 
of Jews, causing the death of one of them (R 1113, 1118). Another witness 
testified that in August 1944 at Mauthausen, when a transport of 5000 
prisoners arrived, of which the witness was one, the accused beat, 
wliipped and kicked numerous prisoners, causing the death of some 
Polish Jews (R 1238. 1246). In his Statement the accused admitted that in 
November 1942 he shot and killed a Polish prisoner who had sought to 
escape the terrible living conditions in the camp (R 1420). On cross-exa¬ 
mination of the accused, the prosecution developed the facts that this 
shooting is listed, giving the accused’s name as guard, in P-F.x 22, a death- 
book; that P-Ex 14, another deathboak, lists the death of the same 
prisoner on the same day; that, as shown hv P-Ex 22, during the fourteen 
days preceding this killing there were 121 killings, almost all of which 
were shootings of Jews; and that, as shown by P-Ex 14, this killing was 
one of five committed within fifteen minutes (R 2981-5). 

The accused in testifying denied any knowledge of the above incidents 
mentioned by the two witnesses and denied ever having beaten a prisoner 
(R 2376-7) or ever having a whip in his band (R 2979). He admitted bring¬ 
ing incoming transports from the railroad to the camp, but sUled that 
none was larger than fifty prisoners. He denied haring mistreated 
prisoners (R 2978-9). He admits shooting the escaping prisoner < R 2979-90). 

Sentence: Death by hanging. 







Petitions: A Petition lor Review was filed by Defense Counsel, Alexan¬ 
der Wolf, May 1946; Petitions for Clemency were filed by accused’s mother, 
Marie Keilwitz, 30 August 1946, and by a friend, lrmgard Thumling, 
26 November 1916. 

Recommendation: Approval of findings and sentence. 

33. EDUARD KREBSBACH 

Kationalitv: German 

Age: ' 52 

Connection with Mauthausen: 

a) Period: July 1941 — August 1943 

b) Status: Wallen SS, (October 1939). 

c) Position: Chief Post Physician 

Evidence: One witness testified that this accused made some selections 
for injections in 1941,1942 and 1943 (R 182-3) and that beginning in January 
1943 he supervised a series of diet experiments resulting in the death of 161 
prisoners (R 235-7). Another witness testified that the accused knew that a 
physician subordinate to him performed medical experiments on prisoners 
at Gusen in 1942, which practice caused the death of about 150, including 
Russians and Poles (R 253-7, 297-8); and that in 1942 the accused and two 
others once selected thirty tubercular patients who were then sent to an 
unknown destination in a truck which was used for disposing of prisoners. 
These persons were reported dead the next day (R 260,302,314), He further 
testified that in 1912 he saw this accused fire a shot during the execution 
of some Czechs and Yugoslavs (R 274); and that he heard that this accused 
was in charge of gassings in 1942 (R 261, 310). A third witness testified 
that he saw the accused slap prisoners on more than one occasion in 
1942, and also saw him select for gassing or injection sick prisoners who 
were later reported dead (R 362). A fourth witness testified that during 
the period when prisoners were killed by injections, he saw the accused 
select prisoners at the sick camp for these injections (R 436). A fifth 
witness testified that the Camp Commandant, Ziereis, just before he died, 
told him that this accused introduced injection killings into the camp 
and, above all, was responsible for the killing of sick prisoners (R 542); 
this witness also testified that once during the injection period, about 
an hour after the accused had spent an hour in the hospital, death 
reports for 30 or 40 hospital patients were received; that the accused 
selected prisoners to be gassed; that in the fall of 1943 this accused selected 
for killing 200 tubercular prisoners who were subsequently starved to 
death (R 540), and 30 or 35 prisoners who were later chased into the 
guard chain where they were shot (R 540). A sixth witness heard nim in 
1942 direct the extermination by injection of some prisoners of all 
nationalities whom he had selected (R 604, 619). This witness also testified 
that this accused selected two healthy latooed prisoners and had them 
sent to the hospital. That same afternoon the corpses of these two 
prisoners were seen and three weeks later their skins appeared in this 
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accused’s ollice (R 610). Co-accused No. 45, 54 and 57 named him in their 
Statements as having made selections of prisoners for and having 
participated in gassings and injections (R 1326, 1380, 1385; No. 45 and 54 
did not take the stand; subject accused was not discussed during No. 57’s 
testimony). In his own Statement this accused admitted participating as 
physician in the execution by shooting of about 200 Russians, Roles and 
Czechs; that in 1942, in compliance with orders, 200 tubercular prisoners, 
including Russians, Czechs and Roles, were killed by injections under his 
supervision; that he forbade this practice in the second half of 1912; that 
beginning in 1942 he participated in the gassing of from 200 to 300 
prisoners; that he especially remembered the gassing of 120 to 130 Czechs 
who had participated in the “Hevdrich-Aflair”; and that in 1942 he obeyed 
an order to participate in the selection of about 2000 prisoners of all 
nationalities for gassing (R 1453-4). A rebuttal witness testified that this 
accused ordered heart injections for typhoid and typhus patients in 1942 
(K 3412). 

The accused himself did not take the stand. A witness, who had known 
the accused since December 1944, when he was a factors physician in 
Kassel, testified that this accused had a good reputation among the factory 
workers. This witness had talked with a former Mauthausen inmate who 
said that the accused treated the prisoners well and that he had not heard 
of the accused’s connection with any unusual circumstances (R 2618-20). 
A prosecution witness, when later called by the defense to testify for 
another accused, testified that this accused, as early as 1943. sought to gel 
extra rations for sick prisoners (R 2910). 

Sentence: Death by hanging. 

Petitions: Two Petitions for Clemency were filed by the accused’s 
sister, Karoline Simons, 24 July and 9 September 1946. 

Recommendation: Approval of findings and sentence. 

34. ANTON KAUFMANN 

Nationalitv: Austrian 

Age: 38 

Connection with Mauthausen: 

a) Period: 1941 - 5 May 1945 

b) Status: Civilian employee of German Earth and Stone 

Works until February 1942; thereafter Wallen SS; 

I’nterscharfuehrer (Sgt). 

e) Position: Manager of Supply Warehouse at Gusen. 

Evidence: One witness testified that he saw this accused beat prisoners 
on two occasions, once in the summer of 1944, when he struck and 
knocked down a prisoner in the warehouse at Gusen (R 1210-11). This 
same witness had also heard from prisoners that they had been beaten by 
the accused with a rubber cudgel, and from hospital personnel that many 
prisoners died from beatings bv the accused (R 1210). Another witness 
testified that in August 1944 he saw the accused while on dutv as a guard 
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at a quarry tire four shots at a group of prisoners, causing a Frenchman 
and some -Polish Jews to fall (R 1237, 1242). Accused No. 8 in his Stat¬ 
ement named him along with twelve others as one he had seen commit 
killings once or several limes at the Vienna Ditch between 1942 and 1945 
(R 1338, denied by No. 8 on the stand, R 3133). In his own Statement 
lhe accused admitted that while working in the St. Georgen gravel pit 
magazine near Guscn from 1941 to 1945 he beat prisoners and threw coal 
at them, sometimes causing injuries (R 1390). He also admitted that he 
held the position of administrator of the magazine and that many 
prisoners in Gusen died as the result of mistreatment (R 1390). 

By his testimony, the accused staled concerning the two occasions 
when he struck prisoners, that at neither time did he cause injury 
(R 3004-5) but admitted slapping and pushing them. He also admitted up 
to 80 prisoners worked under him in the magazine. With respect to the 
incident at Mauthausen, he denied ever having been a guard (R 3006) or 
having been at Mauthausen for more than a matter of hours since 1941 
(R 3008) but worked for the German Earth & Stone Works at Gusen. 
His duties, superiors and pay remained the same when he became a 
member of the Wallen SS (R 3002). He testified that all his time following 
1911 was spent operating the warehouse at the Gusen quarry, and that 
he was paid by the Deutsche Erd und Stein Werkc (R 3000). He made 
no explanation of his Statement beyond saving that he wrote it (R 3012). 
A former inmate testified that this accused was at Gusen from 1941 until 
May 1945. Accused No. 55 said the same thing (R 1800). A former inmate, 
who had worked in the accused's detail from July 1943 until May 1945, 
testified that the accused was always at Gusen during that time and that 
he was good to the detail (R 32915). Accused No. 8 testified that this accused 
was never at the Mauthausen quarry (R 3133). Another former inmate 
testified that he knew the accused at Gusen in 1944-45 and had heard from 
others that he had been there for more than three years (R 3014). 

Sentence: Death by hanging. 

Petition: None filed. 

Recommendation: Approval of findings and sentence. 

35. PAUL KAISER 

Nationality: German 

Age: 37 

Connection with Mauthausen: 

a) Period: March 1943 - 4 May 1915 

b) Status: Waflcn SS (March 1943); Unterscharfuehrer (Sgt) 

c) Position: Construction leader at Linz and Gusen and at 

Gunskirchen from 3 January 1945. 

Evidence: One witness testified that on the prisoner march from Maut¬ 
hausen to Gunskirchen in April 1945 he saw this accused shoot and kill 
two Hungarian prisoners (R 058); that after the arrival at Gunskirchen 
he often saw the accused shoot and kill prisoners; on one occasion a 


Hungarian and on another a Pole (R 058-9, 008-9). Another witness 
testified that during the same prisoner march and after the arrival at 
Gunskirchen he saw the accused shoot and kill so many he couldn't count 
them (R 678), mentioning the shooting of a Pole and a Hungarian (R (585). 
lie also stated that the accused told guards that prisoners were not to 
drink water (R 079, 683) and that they were supposed to perish (R 079). 
A third witness testified that he shot into a crowd in a barracks at Guns¬ 
kirchen, wounding some and killing others (It 1060). In his Statement 
the accused admitted killing an escaping Russian prisoner in January 
1915 at Gunskirchen (R 1417). 

In defense, the accused testified that he had no connection with Maut¬ 
hausen, any prisoner marches, or the Jewish camp at Gunskirchen, but 
that he was detailed to the work camp at Gunskirchen, an entirely 
sejutrate organization (R 3352-3). He surrendered the camp to the Ameri¬ 
cans, at which time the liberated prisoners requested that he not be 
arrested (R 3351). This last statement is supported by a Gunskirchen 
resident’s affidavit introduced as D-Ex 36 (R 3367). The nine witnesses 
who were called for No. 23 testified in substantially the same vein for 
this accused. In addition, two inmates who had known the accused at 
Gusen, spoke of him as having been not bad to prisoners in that he did 
not beat them (R 3363, 3296). Two of the foregoing witnesses, one a 
former prisoner and the other an SS man, gave testimony in corroboration 
of the accused's alibi (R 3383-6, 33(50-1). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by a German Counsel. Otto 
Muehlbrandt, 5 August 1946; and bv the accused's mother. I.uise Kaiser, 
2 August 1946. 

Recommendation: Approval of findings and sentence. 

36. FERDINAND LAPPERT 

Nationality; Sudeten German 

Age: 43 

Connection with Mauthausen: 

a) Period: September 1944 — 9 April 1945 

b) Status: Wallen SS (31 January 1915) Sturmmann (Pfc) 

c) Position: Guard at Gusen I and II 

Evidence: One witness testified that in March or April 1945 at Gusen 
lie saw this accused beat a Russian prisoner to death (R 871-72. 904). 
Another witness testified that during an air-raid in the fall of 1944 at 
(iusen he saw the accused beat a Yugoslav with a rifle butt, causing the 
victim’s death three days later (R 1137). In his Statement the accused 
said he shot an escaping prisoner at Gusen in September 1914 (R 1122). 

In defense, the accused, by his testimony, denied ever having beaten 
any inmate at the time of the Yugoslav incident, saying that the prisoners 
had their own air raid shelters (R 2198-2200) and that they went to the 
shelters before the guards did (R 2200). He denied any knowledge of 
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the incident involving the Russian (R 2202). He admitted shooting the 
prisoner mentioned in his Statement (R 2204-5). He was transferred to 
the SS in January 19-15, from the Air Corps, having no choice in the 
matter (R 2197). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was Died by Defense Counsel, First 
Lieutenant Charles B. Deibel, 22 May 1940. 

Recommendation: Approval of findings and sentence. 

37, JOSEF LEEB 

Nationality: Austrian 

Age: 35 

Connection with Mauthausen: 

a) Period: 15 August 1941 - March 1945 

b) Status: Wallen SS (7 September 1939), I'ntcrscharfuehrer 

(Sgt) 

c) Position: Clerk in Political Department 

Evidence: One witness testified that a Czech prisoner returned from 
the Political Department with cuts and bruises which he said he had 
received there at the hands of this accused and two others (It 942). 
Accused No. 33 and 54 named this accused in their Statements as having 
participated in executions (R 1380, 1383, 1453; neither No. 33 nor 54 took 
the stand). Accused No. 8 in his Statement named this accused as one of 
twelve men whom he had seen commit killings in the Vienna Ditch once 
or several times between 1942 and 1945; (R 1338, denied by No. 8 on the 
stand R 3133-4). A rebuttal witness stated that he often saw the accused 
and others with whips in their hands standing bv bloodv prisoners 
(R 3447). 

In defense, the accused testified that his duties in the Political De¬ 
partment were purely clerical and as they had been described by No. 9, 
his coworker (R 2698). He never was in the prison compound more than 
live times (R 2094). He denied ever beating a prisoner (R 2701, 2713). He 
denied specifically any connection with the beating of the Czech (R 2702). 
He testified that he was present at only one execution which was in 1942, 
when everyone attended (R 2703). A prosecution witness on direct-exami¬ 
nation testified that he did not see this accused participate in executions 
but that he saw him march to the execution place with two people 
(R 1087). He was in the Vienna Ditch only once, and then after hours 
(R 2702). A former prisoner testified that the accused arranged for his (the 
prisoner’s) transfer from the Vienna Ditch (R 2723). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused’s mother, 
Maria Leeb, 7 July 1946; and by the accused’s wife, Friedcrike Leeb, 
26 June 1916 and 5 September 1946. 

Recommendation: Approval of findings and sentence. 
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38. JULIUS LUDOLF 

Nationality: German 

Age: 53 

Connection with Mauthausen: 

a) Period: 6 January 1940 - May 1945 

b) Status: Wallen SS (6 January 1940); Unterslurmfuehrer 

(2nd Lt.) 

c) Position: Camp Commandant of Loiblpass, Gross Ranting, 

and Melk, successively. 

Evidence: One witness saw the accused at Melk sometime between 
October 1943 and March 1944 shoot many of a group of incoming prisoners 
(R 635), and also saw him order nine prisoners (including Poles and Rus¬ 
sians) to touch the electric fence, which they did, causing them to fall 
back dead (R 635, 648-50). A second witness saw him severely beat a 
recaptured Polish prisoner (R 708, 709, 718). He likewise beat the witness 
himself (R 707-8). His beatings caused many to die (R 708). Three recap¬ 
tured Jews were killed by injection by virtue of an order from Maut¬ 
hausen, which order this witness heard the accused relay to a capo 
(R 709). A third witness testified that 16 hospitalized Slovakians and 
Czechs were killed in October 1944 by order of this accused (R 971, 972); 
they were beaten to death and hanged from the bed posts (R 974). In 
July 1944, a Russian, who bad escaped, was publicly hanged immediately 
after recapture (R 969). A fourth witness testified that a prisoner died 
after having been prevented by this accused from receiving medical 
attention (R 980-1, photograph of victim, P-Ex 41). Accused No. 20 in his 
Statement said that he saw this accused and others lead various types of 
killings in the Vienna Ditch (R 1366; denied by No. 20 on the stand. 
R 3065). Accused No. 33 in his Statement said that this accused and others 
led several executions at Mauthausen from 1942 to 1943 (R 1453; No. 33 
did not take the stand). 

The accused testified that he didn't fire a shot during the entire war 
(R 2430). He stated that he didn’t think there was a single case of death 
by electric shock in Melk; a normal current ran through the fence and 
then only at night (R 2429-30). He denied beating any prisoners in his 
room (R 2432,33). He stated that there was only one execution at Melk 
and that one was by order of the Mauthausen camp commandant (R 2426). 
He denied that there were any gassing facilities at Melk (R 2431, 2457). 
He himself beat prisoners, but always with an open hand: and he never 
saw a whip in the camp (R 2428). He stated that as chief of the security 
service, while at Mauthausen, he had nothing to do with prisoners and 
did not beat or kill anybody in the Vienna Ditch (R 2457-58). He once 
saved prisoners from a fire; and in evacuating Melk he shipped sick and 
wounded first, which was contrary to orders (R 2434-5). On cross- 
examination, the prosecution brought out the fact that P-Ex 38, a death 
book, lists 24 suicides at Melk during the time the accused was comman¬ 
dant, of which several were by electrocution (R 2452). 
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Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused’s wife. 
Elly Ludolph, 24 June 1946, 8 August 1946 and 20 September 1946. 
Recommendation: Approval of findings and sentence. 

.19. JOSEF MAYER 
Nationality; Yugoslavian 

Age: 21 

Connection with Mauthausen; 

a) Period: 13 July 1912 - 9 April 1945 

b) Status: Wallen SS (May 1942); Pfc 

c) Position: Guard at Wiener-Neudorf and possibly Ebensee. 

Evidence: One witness testified that in the summer of 1944 at Wiener- 

Neudorf this accused was present along with other guards then some 
Russian prisoners were beaten. The witness did not see the beating but 
heard it and the cries of the victims (R 735). Another witness testified 
that he saw this accused shoot a Pole to death, describing it in detail, 
for not working hard enough in Wiener-Neudorf in November 1944 
(R 853-5). In his Statement the accused admitted shooting an escaping 
prisoner at Wiener-Neudorf on 19 September 1943 (R 1441). A death book, 
P-Ex 22, entry 271, shows the prisoner to have been German. 

The accused in his testimony, denied being at Wiener-Neudorf at the 
time of the two above incidents, having left there on 29 March 1944. He 
admitted shooting the escaping German prisoner in September of 1943 
(K 2054-5). His former company commander testified that the whole 
company, and believed the accused was included, was transferred from 
Wiener-Neudorf to Ebensee on 29 March 1944 (R 2064-5). 

Sentence: Life imprisonment. 

Petitions: A Petition for Review was filed by Defense Counsel, First 
Lieutenant Charles B. Deibel, 22 May 1946. 

Recommendation: Approval of findings and sentence. 

40. WILHELM MACK 
Nationality: German 

Age: 38 

Connection with Mauthausen: 

a) Period: 8 January 1940 — May 1945 

b) Status: . Wallen SS (November 1939) 

c) Position: Guard and construction detail leader atGuscn 

Evidence: One witness identified the accused as a detail leader in the 

Gusen quarry, whom he had seen beat prisoners frequently, mentioning 
one instance in 1944 when a Russian was beaten very severely and was 
not later seen (R 1138-9). In his Statement the accused admitted shooting 
and killing two escaping prisoners, one in July 1943 and the other in 
September 1943 and that he was a construction work detail leader for 
apparently about two years preceding the capitulation (R 1431). 
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In defence, the accused testified that thefts of food were common, and 
that his usual means of punishment was a slap behind the ears (R 2379-80. 
2388). As construction detail leader he had as high as 50 prisoners under 
his supervision (R 2381). He described how he caused some soldiers who 
were shooting at parachuting American airmen to cease fire and how he 
turned one American pilot over safely to the LuftwalTe (R 2384-5). He did 
not report incidents which would have meant punishment for prisoners 
(R 2387). He secured food for the men in his detail (R 2382). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, First 
Lieutenant Charles B. Deibel, 22 May 1946. 

Recommendation: Approval of findings and sentence but that the 
sentence be commuted to imprisonment for life. It is not believed that the 
nature and extent of his participation in the common design warrant 
the death penalty. 

11. ERICH MIESSNER 

Nationality: German 

Age: 44 

Connection with Mauthausen: 

a) Period: January 1945 — April 1945 

b) Status: Wallen SS (October 1944); Roltcnfuchrer (CpI) 

c) Position: Block leader of wood camp at Mauthausen 

Evidence: One witness testified that in April 1945 on the day when the 

Tent Camp was evacuated to Gunskirchen he saw this accused with two 
others beat to death 200 Jews who had been left behind (R 491). The same 
witness testified that the accused participated in the beating of American 
airmen on 24 or 25 April 1945 (R 496). Another witness saw the accused 
kill many in the tent camp from 9 April to 25 April 1945 (R 657. 672). 
A third witness testified that during the same period of time at the tent 
camp he saw the accused beat prisoners on three or four occasions and 
also saw him and others shoot and kill six prisoners (R 675). Accused 
No. 49 in his Statement named him as a block leader who had beaten 
prisoners; poured cold water on them and left them out in the cold 
weather (R 1313; No. 49 did not take the stand). The accused in his own 
Statement admitted beating prisoners with a stick on many occasions, 
including Russians and Poles, and that he took part as a guard in one 
execution of Russians (R 1316). 

Bv his testimony, the accused denied ever mistreating inmates (R 2492). 
He admitted beating prisoners twice with a stick to maintain discipline 
(R 2499). He was in the tent camp only about three or four times (R 2495). 
He attempted to explain his Statement by saying that it had been dictated 
to him (R 2500). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by the accused’s brother, 
Emil Miessner, 8 July 1946. 

Recommendation: Approval of findings and sentence. 









42. EMIL MUELLER 

Nationality: German 

Age: 28 

Connection with Mauthausen: 

a) Period: 1 January 1912 — February 1943 

b) Status: Wallen SS (April 1936); Hauptscharfuehrer 

(M/Sgt) 

c) Position: Block leader and detail leader at Mauthausen and 

Steyr 

Evidence: One witness testified that he saw this accused as block lea¬ 
der beat prisoners of various nationalities at Mauthausen, mentioning 
specifically the case in the summer of 1942 of a Dutch prisoner whom the 
accused kicked to death (R 367, 420). Several co-accused named him in 
their Statements, i. e.. No. 8 said that he and twelve other persons com¬ 
mitted killings in the Vienna Ditch once or several times between 1942 
and 1945 (R 1338; denied by No. 8 on the stand, R 3134-5); No. 5 and 33 
named him as taking part in the shooting at executions (R 1353, 1453; 
denied by No. 5 on the stand, R 2140-1; No. 33 did not take the stand); 
No. 20 slated that he participated in various forms of killings in the 
Vienna Ditch (R 1366; denied by No. 20 on the stand, R 3067). In his own 
Statement this accused admitted participating in the actual. shooting 
at two executions in the fall of 1942 (R 1440). 

In defense, the accused testified that he was in the by-camp Steyr 
during the summer of 1942 until the end of August (R 2503). He admitted 
participating in the shooting at two executions, describing them as legal 
and proper, asserting that the victims had been convicted by German 
courts and shipped to Mauthausen for execution (R 2502, 2505). He denied 
that any prisoners died the two or three times he led a detail of 900 to 
1000 prisoners in the Vienna Ditch (R 2504). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused's wife, 
Anni Mueller, 11 and 25 August 1946; by his mother, Emma Mueller, 
12 May and 15 June 1946; by his sister, Marie Kuhnemann, 20 June 1940; 
by Parson Hoch. 14 May 1910; and by Refctor Neeb, 15 June 1946. 

Recommendation: Approval of findings and sentence. 

43. WILHELM MUELLER 

Nationality': German 

Age: 35 

Connection with Mauthausen: 

a) Period: 27 September 1939 — April 1945 

b) Status: Wallen SS (September 1931); Unterscharfuehrer 

(Sgt) 

c) Position: Clerk in Political Department 

Evidence: One witness, a prisoner physician, testified that several 
badly beaten prisoners told him that this accused had beaten them during 
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interrogations at the Political Department. Early in 1943 a Polish Jew 
died in the hospital following a beating administered in the Political 
Department (R 273, 317). Another witness on one occasion went into the 
Political Department and there saw the accused holding a whip and 
standing with other persons by a prisoner who was bleeding from the 
face (R 351-2, 409-10). A third witness testified that when he arrived at 
Mauthausen in March 1944 in a transport of 1300 prisoners they were 
beaten by SS men, of whom the accused using a pickax handle, was one 
and he particularly distinguished himself in these beatings (R 468, 471). 
A fourth witness testified that in February 1945 he had to remain in the 
corridor of the Political Department while a prisoner was badly beaten 
by the accused and another person inside the office (R 488-9). A fifth 
witness testified that the accused almost always beat newly arrived 
prisoners and that once he marched with an execution detail (it 514, 575). 
A sixth witness testified that he saw the accused and others of the Political 
Department enter a room carrying whips and leading prisoners who 
were to be interrogated (R 1044-5). A rebuttal witness who had worked 
in the Political Department as an inmate testified that the accused volunt¬ 
eered to beat prisoners and that he had personally been beaten by accused 
(R 3447-8). Accused No. 5 in his Statement named him as having par¬ 
ticipated in executions (R 1353; repudiated bv No. 5 on the stand. It 2140-1). 
Accused No. 11 in his Statement said that this accused participated in 
the shooting at the execution of several hundred Yugoslavs (R 1301: 
denied by No. 11 on the stand, R 1838, 1842). Accused No. 51 in his 
Statement says that accused participated in the shooting at the execution 
of nine Czechs in the summer of 1943 (R 1380; No. 54 did not take the 
stand). 

The accused testified that he was drafted into the Wallen SS (R 2728, 
2712); that he made several attempts to be transferred from Mauthausen 
(R 2750); that such beatings as those to which the first witness testified 
must have been done by Gestapo agents, who frequently came to Maut¬ 
hausen to conduct interrogations (R 2733) and that this witness’ testimony 
was an attempt to “get even” for an imagined grievance (R 2734). The 
accused successively denied the other testimony against him. He testified 
that he did beat many prisoners (R 2739). His yvork with new arrivals 
began only after they had been processed and assigned quarters (R 2730). 
He was not in the camp when he is supposed to have done the things 
to which the fourth witness testified (R 27117). He attended only one 
execution and then only as an involuntary spectator (R 2742). His inter¬ 
rogations of inmates consisted only of asking for personal data (R 2757, 
2700). He admitted beating prisoners but only in compliance xvith orders 
(R 2739. 2762). None ever died (R 2762). He admitted using an oxtail whip 
(R 2763). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused. 15 August 
1946; by the accused’s wife, Frieda Mueller, 20 and 20 .August 1940 and 






12 June 1916; and by numerous friends, Willy Heidemann, 11 June 191(5, 
Hugo Blitz, 10 June 1946, Parson Bladau, 20 September 1940, Karl Eigen - 
r.iuch. 7 June 1946, Mr. Schurmann, 11 June 1940. Ernst Hcrborth, 8 June 
F. Wuellner, 8 June 1010, Wilhelm Fiege, 11 June 1916, Dietrich 
liankc. 9 June 1946, Heinrich Becher. 8 June 1940, Heinze Harre, 10 June 
1916. Adolf Breimeier. 11 June 1946, llans Wienslruck, 10 June 1910. Hans 
Klein (undated), Fr. Wedemeyer, 8 June 1946, and Wilhelm Eigenraueh. 
7 June 1946. 

Hecommendation: Approval of findings and sentence. 

44. RUDOLF MYNZAK 

Nationality: Herman 

Age: 25 

Connection with Mauthausen: 

a) Period: January 1911 — February or April 1943 

b) Status: Wallen SS (27 November 1939); Roltenfuehrer 

(Cpl) 

e) Position: Guard and detail leader 

Evidence: One witness testified that in 1942 and 1943 this accused par¬ 
ticipated in the shooting at several executions; and that he beat and mis¬ 
treated people, without mentioning times, places or nationalities (R 1031). 
Several co-accused named him in their Statements, i. e.. No. 45 said that 
this accused and other persons carried out the shooting in connection 
w:th the shot-in-the-neck execution of some 400 prisoners of various 
nationalities, including Allied nationals (R 1322; No. 45 did not lake the 
stand); No. 20 stated that this accused and other persons committed 
various types of killings in the Vienna Ditch between 1942 and 1945 
(R 13G6; denied by No. 20 on the stand <R 3067); and No. 33 said that this 
accused and other persons shot prisoners at one or more executions in 
1942 and 1943 (R 1453; No. 33 did not take the stand). 

The accused in testifying denied ever mistreating prisoners. He claimed 
that he worked as a guard in the disciplinary barracks until December 
1942; and that thereafter and until February 1943, when he was trans¬ 
ferred from Mauthausen, he was on various outside details with at least 
as high as twenty men in a detail. He admitted slapping some prisoners 
(R 2081). He denied ever killing a prisoner during his stay at Mauthausen 
(R 2083). He participated in only one execution, leading four Germans to 
the scaffold (R 2082, 2090). He did not work in the Vienna Ditch (R 2081). 
He denied the accusations contained in the Statements of his co-accused 
(R 2084-2086). He admitted slapping prisoners but never mistreating them 
(R 208o). Accused No. 59 testified that this accused was transferred out 
of Mauthausen in April 1943 and never returned (R 1591). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, First 
Lieutenant Charles B. Deibel, 22 May 1946. Petitions for Clemency were 
filed bv the accused’s parents, Stanislaus and Rosa Mynzak 25 May 1946; 
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by his brother, Werner Mynzak, 6 June 1946; by his fiancee. Muthildc 
Nutz. 6 and 25 June 1946; and by his brother, Franz Mynzak, 29 June 1916. 

Hecommendation: Approval of findings and sentence. 

15. JOSEF N1EDERMAYER 

Nationality: Austrian 

Age: 26 

Connection with Mauthausen: 

a) Period: April 1942 — May 1945 

b) Status: Wallen SS (4 April 1938); I’nlerscharfuehrer t.Sgt) 

c) Position: Block leader and Rapport leader at Mauthausen 

Evidence: One witness testified as to the mass escape of Russian pri¬ 
soners in February 1945, and described the beaten bodies brought in after 
recapture. He testified that this accused was in charge of the search detail 
(R 191—92). A second witness testified that he heard beatings which he 
knew the accused administered (R 328). Another witness testified that he 
saw him beat prisoners over a period of years (R 368). A fourth witness 
testified that he saw him beat prisoners (R 177. 179). A fifth witness saw 
him and other block leaders beat to death with iron rods, slicks and axes 
the survivors of a group of about 500 prisoners who had been exposed 
to the elements during the nights of 16 February 1915 (R 197). A suui 
witness testified that the accused led firing squads to the place of execu¬ 
tion; that in the winter of 1914 on the roll call place this accused beat 
to death a recaptured prisoner before all the other prisoners; and that 
on 6 September 1944 he severely beat a Dutch prisoner (R 545). Two other 
w itnesses testified that he participated in executions (R 1087.1217). Accused 
No. 5 and 33 in their Statements said that this accused participated in the 
shootings at executions (R 1353,1453; denied by No. 5 on the stand. R 211<>. 
2112; No. 33 did not take the stand). The Statement of No. 20 reflects that 
this accused and others committed various tvpcs of killings in the \ienna 
Ditch between 1942 and 1945 (R 1366; denied by No. 20 on the stand. 
R 3067). Accused No. 1 in his Statement said that this accused examined 
prisoners for valuables prior to their being gassed (R 1310; No. 1 did not 
take the stand). In his Statement the accused admitted that he performed 
this last mentioned function; that he participated in the execution of 
approximately 400 persons, including Allied nationals, and that he beat 
prisoners with a whip or his fist. This accused further stated that the 
purpose of Mauthausen was to either work the inmates to death or to kill 
them directly through various acts of violence. An inmate who came to 
Mauthausen was not intended to leave the camp alive. He further stated 
that after November 1944 he became block leader of block 20; that it was 
the intention to have the inmates slowly starved to death under his super¬ 
vision or have them perish through diseases against which they were not 
permitted to be treated; that of the LUX) inmates who were in the block 
in November 1944, 800 had already died by February 1945; that in 
February 1945 an attempt to escape was made by prisoners including 
Russians. Poles, French. Dutch. Italians. Belgians, one Yugoslav and one 








German; and thereupon the surviving inmates were gassed. He further 
staled that he read and carried out the so-called "Kugelbefehl” (bullet 
order) which was signed by SS-Obergruppenfuehrer Dr. Kaltenbrunner 
directing that escaped prisoners of war, except Americans and English, 
who had been caught again should be taken to Mauthausen to be killed. 
This accused also admitted in his Statement that he and his subordinates 
often brought prisoners to the gas chamber to be gassed (R 1320-21). 

The accused did not take the stand in his own defense. 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by the accused’s wife, 
Maria Nicdermayer, 11 July 1940. 

Recommendation: Approval of findings and sentence. 

40. VINZENZ NOHEL 

Nationality; Austrian 

Age; 43 

Connection with Mauthausen; 

a) Period: 1940 - February 1945 

b) Status; Civilian 

c) Position: Fireman at Castle Uartheim 

Evidence: Following a request to enter a plea of insanity (R 83) a 
commission was appointed, which found that, while of subnormal men¬ 
tality, the accused could distinguish right from wrong and was responsible 
for his actions (l'-Ex 152 R 339G). 

The accused’s brother identified him and testified that he worked as a 
stoker at Castle Uartheim in 1942-43 (R 1109-70). In his own Statement 
this accused admitted working at Castle Uartheim from 1942 to 1945, 
where he participated in the preparation of people of all nationalities for 
gassing and in the cremation of corpses and that he prevented prisoners 
from escaping (R 1334). 

The accused testified that he was a fireman, that he worked in the 
crematory and that he kept prisoners sent to be gassed from escaping 
(R 1807-8). In addition he was called upon to do cleaning work (R 1813). 
When prisoner transports arrived, he had to stand by to prevent the 
prisoners from running away and helped to undress them (R 1808, 1812). 
He testified that he had received a head injury, as a result of which his 
ability to think, read, and write was impaired (R 1809). He knew that 
the work he had to do was wrong (R 1822). A former worker at Castle 
Uartheim testified that the accused did nothing but tend furnaces from 
1941 to 1945 (R 1823-4), although the witness admitted on cross-examina¬ 
tion that he himself left Castle Uartheim in 1911 (R 1824). 

Sentence: Death by hanging. 

Petition: Petitions for Clemency were filed by the accused’s brother- 
in-law, J. Dcrntl, 10 July 1940; and by his wife, Juliane Nohel, 1 January 
1947. 

Recommendation: Approval of findings and sentence. 
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47. HERMAN PR1BYLL 

Nationality: German 

Age: 42 

Connection with Mauthausen: 

a) Period: February 1942 — May 1945 

b) Status: Wallen SS (September 1939); Sergeant 

c) Position: Work service leader at Ebensee 

Evidence: One witness, who arrived at Ebensee three weeks before the 
liberation testified that this accused set his dog upon inmates, some of 
whom were bitten so badly that they died. One of those who died was a 
prisoner from Poland (R 957). Another witness testified that several times 
he saw the accused take an active part in hanging executions (R 1035). 
A third witness testified that at Ebensee in April 1945 he saw him beat 
prisoners on frequent occasions, many of them falling down unconscious; 
that once he saw the accused and another person go into Block 27, from 
which sounds of beatings were then heard; eight prisoners who lay dead 
in the barracks the following morning were said to have been killed by 
the accused (R 1048, 1052). A Herman Pribiel (spelled Pribyl earlier in 
the Statement) was named in the Statement of No. 51 as having assisted 
in the selection of victims for extermination at Mauthausen (R 1380; 
No. 54 did not take the stand). Accused No. 20 in his Statement said that 
a Scharfuelirer Priebil (sic) was one of a number who committed various 
t\pes of killings in the Vienna Ditch once of several limes between 1942 
and 1915 (R 1366; denied by No. 20 on the stand, R 3007). 

In his testimony, the accused admitted owning a Great Dane dog, but 
denied setting him on any inmates (R 2401-2). He admitted his presence 
under orders at a hanging (R 2402). lie denied participating in any beat¬ 
ings, saying he did not have lime for such things, though he did confess 
to having done some slapping when it was necessary (R 2102). He was 
in block No. 27 only once (R 2403). He cited instances of kindness toward 
prisoners (R 2404) and the case of the olliccr whom he reported for having 
killed some prisoners (R 2405). Although neither on direct nor on cross- 
examination was any mention made of selections for extermination, the 
accused said that his time at Mauthausen proper was from I ebruary 
1942 to August 1943 (R 2400). Two townswomen testified, each reciting an 
instance of kindness on the part of the accused (R 2411. 2419), and both 
allirming that, after the liberation, prisoners told them that the accused 
had never beaten inmates (R 2411, 2418). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by the accused’s mother. 
Y. A. Pribil, 17 June 1946. 

Recommendation: Approval of findings and sentence. 

48. T11EOPHIL PRIEBEL 

Nationality; German 

Age: 40 






Connection with Mauthausen: 

a) Period: June 1942 — April 1945 

b) Status: Wallen SS (March 1942); Rottenfuehrer (Cpl) 

c> Position: Guard at sub-camps 

Evidence: One witness, who arrived at Ebensee three weeks before the 
liberation, testified that he saw this accused at Ebensee beat prisoners 
with a rifle butt as they returned from work, causing the death of some 
Poles and one Yugoslav (R 958). Accused (No. 20 in his Statement said 
that a Scharfuehrer Priebel was one of a number who committed various 
types of killings in the Vienna Ditch between 1942 and 1945 (R 1306; denied 
h> No. 20 on the stand, R 3067). In his own Statement the accused admitted 
that on each of the two occasions he shot an escaping prisoner who did 
not 'top when challenged (R 1424). 

The accused testified that he served at Ebensee from April 1944 until 
February 1915 (R 2369) but on cross-examination he was vague as to 
dates (R 2775). With respect to the accusation of No. 20, he denied having 
been a Scharfuehrer or ever beating or shooting anyone other than the 
Iwo mentioned in his Statement (R 2373-4). He admitted shooting the two 
escaping prisoners, one of them a Russian, the other a German (R 2370-1). 
Ilis request for transfer was refused (R 2369). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel First 
Lieutenant Charles B. Deibel. 22 May 1946. 

Recommendation: Approval of findings and sentence. 

49. JOSEF R1EGLER 

Nationality: Austrian 

Age: 25 

Connection with Mauthausen: 

a) Period: 1942 - 1945 

b) Status: Wallen SS 1938; I'nterscharfuehrer (Sergeant) 

c) Position: Rapport-leader 

Evidence: One witness saw him beat to death several of the Russians 
who were recaptured after the mass escape in February 1945 (R 370). 
A second witness testified that in March 1945 the accused with others beat 
to death survivors of a transport of 300 who after arrival had had to stand 
naked in the street during the previous night; that he participated in the 
shooting of the Russians who were recaptured following their escape in 
February 1945 (R 546); and that he used to return from executions drunk 
and boasting of the killings he had committed (R 547). A third witness 
saw him beat with a cudgel a Spaniard who was shackled to the wall 
(It 656). A fourth witness identified him as one of those he had seen taking 
part in executions in the shooting room (R 1198). Some co-accused men¬ 
tioned this accused in their Statements, i. e.. No. 1 said that he saw him 
shoot two Russians who were recaptured after the mass escape of Febru¬ 
ary 1945 and that he was one of those who did the shooting at executions 
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(R 1309-10; No. 1 did not take the stand); No. 54 named him as one of 
the supervisors at ten to fifteen hangings conducted between 1913 and 
1945 (R 1380, 1381; No 54 did not take the stand); and No. 41 said this 
accused shot with a pistol at the executions of the Russians who were 
recaptured after the mass escape (R 1317; subject accused was not men¬ 
tioned in testimony of No. 41). In his own Statement the accused admitted 
that, on 80 to 100 occasions, he prepared for execution prisoners of various 
nationalities; that he participated, as a guard, in the execution of twenty- 
six Yugoslavs; and he obeyed an order to kill two Russians who had been 
recaptured following the mass escape (R 1313-14). 

The accused did not take the stand. A defense witness testified that 
he knew that, toward the end, this accused tried to help prisoners (R 2il55). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by the accused's parents, 
Josef and Kath Riegler, 17 July 1946. 

Recommendation: Approval of findings and sentence. 

.50. ADOLF RUTKA 

Nationality: German 

Age: 33 

Connection with Mauthausen: 

a) Period: January 1942 — December 1913 

17 November 1944 — May 1945 

b) Status: Wallen SS (October 1941) 

c) Position: At Gusen, as guard during first tour of duly and 

as dogleadcr during second tour. 

Evidence: One witness testified that at the end of April 1945 at Gusen 
he saw the accused shoot from a tower and kill a prisoner (either from 
Poland or Hungary) who had left the roll call line-up to go to the 
latrine (R 874-5, 896-8). Another witness, who arrived at Mauthausen in 
August 1944 (R 998), testified that he saw the accused in 1945 beat to death 
an Italian prisoner in the tunnel at Gusen (R 1004, 1010); and that in the 
spring of 1945 he saw him beat to death a Polish Jew in the Gusen 
tunnels (R 1005, 1010). In his own Statement the accused admitted that in 
July 1943 he shot an escaping inmate after first challenging him (R 1448). 

The accused testified denying the accusations of the first prosecution 
witness, saying that, as a dog leader, he never was in the towers 
(It 2474), and that it was his job to patrol outside the guard chain at 
night (R 2478-9). After the epidemic in the spring of 1945 he never went 
into 4hc tunnels (R 2475). The only mistreatment of prisoners he took 
part in was once when he slapped a capo for having chased beyond the 
guard chain three prisoners, whom he, the accused, bier turned over 
sarely (R 2475-7). When the prisoners were freed they would have killed 
him had he been the kind of man the prosecution witnesses said he was 
(R 2479). He admitted shooting an escaping prisoner who did not stop 
after he challenged him in both German and Ukranian (R 2472-4). Three 









former SS men testified in support of the accused’s contention that his 
duties did not take him in the towers or to the tunnels but that he went 
oat on patrols (R 2IK!, 2485. 2487-8). One of them related how the accused 
on one occasion turned over three escapees unharmed (R 2482). 

.Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, First 
lieutenant Charles B. Deibel, 22 May 1946; and a Petition for Clemency 
was filed h> the accused’s wife, Klara Rutka, 10 September 1946. 
Recommendation: Approval of findings and sentence. 

51. THOMAS SIGMUND 

Nationality: Hungarian 

Age: 34 

Connection with Mauthausen: 

a) Period: 6 July 1942 — April 1944 

b) Status: Wallen SS (20 March 1942) 

c) Position: Guard 

Evidence: One witness testified that at the end of April 1945 at Gusen. 
he saw this accused beat a Polish Jew with a rifle butt, causing his death 
a few hours later (R 87!, 904-5). Without identifying the accused, another 
witness, who was at Mauthausen until the Fall of 1943 (R 2361), testified 
that a Sigmund was one of a number who carried out injections (R 2367). 
In his own Statement this accused admitted shooting an escaping prisoner 
(R 1426). 

In testifying; this accused denied ever mistreating prisoners (R 2467). 
and stated that he left Gusen on 9 April 1945 for the front (R 2466). He 
admitted killing the prisoner mentioned in his Statement, after challeng 
ing him three times (R 2463). He also volunteered an account of how he 
obeyed an order to kill two prisoners who had been wounded in their 
attempt to escape (R 2464-5). 

Sentence: Death by hanging. 

Petitions: A Petition for Review was filed by Defense Counsel, First 
Lieutenant Charles B. Deibel. 22 May 1946; and a Petition for Clemency 
was filed by the accused, 12 November 1946. 

Recommendation: Approval of findings and sentence. 

52. KARL STRULLER 

Nationality: German 

Age: 32 

Connection with Mauthausen: 

a) Period: August 1918 — April 1945 

b) Status. Wallen SS (1934); Stabsscbarfuehrcr (Sgt Major) 

e) Position: Headquarters Sergeant Major 

Evidence: One witness, although admitting on cross-examination that 
he never saw the accused shoot or beat anyone, testified on direct-exami 
nation that this accused was one of those who participated with a rifle 


in the search for the escaped Russians in February 1945 (R 192-3, 215). 
Another witness testified that he had heard of him beating some oflicc 
cleaners (R 393-4). A third witness saw him, armed with a machine gun, 
return with other SS men immediately after the killing of the 28 Dutch¬ 
men near the Vienna Ditch in September 1944 (R 548, 569-70). A fourth 
witness testified that this accused was known as a beater and that he 
olten saw him shoot at executions (R 782-3). Another witness saw him 
give the "coup de grace” to a Yugoslav at an execution (R 911). A sixth 
witness saw him and another person in 1915 perform with machine 
pistols the execution of forty people who were required one at a lime to 
run in front of them to be shot (R 1086-7). Several co-accused named him 
in their Statements, i. e., No. 1 said he was one of those who did the 
shooting in the execution room (R 1310; No. 1 did not take the stand); 
No. 5 and 33 each said he was in the shooting details at some executions 
(R 1353, 1453; denied bv No. 5 on the stand, R 2110, 2142; No. 33 did not 
take the stand); and No. 8 and 20 each said he was one of a number who 
committed killings in the Vienna Ditch once or several times between 
1912 and 1945 (R 1338, 1366; denied by No. 8 on the stand, R 3135; denied 
bv No. 20 on the stand, R 3067). 

The accused in his testimony denied any mistreatment of prisoners 
(R 1612, 1651, 1653). He claimed never to have been in the Vienna Ditch 
and that his work kept him confined in his office (R 1644-5, 1651). Although 
admitting attendance under orders at three executions, described as legal 
(R 1646-7, 1660), he denied ever having given a "coup de grace”, and 
pointed out that according to another witness, even if he had, the prose¬ 
cution witness could not have seen it from where he said he was stand¬ 
ing (R 1649-50). He specifically denied any connection with the execution 
of the forty people, though he admitted witnessing it from a distance 
(R 1650-1). Notwithstanding his limited service classification, he tried to 
get front line duty (R 1651-2). lie supervised all headquarters correspon¬ 
dence with the exception of secret matters (R 1640, 1677). Accused No. 59 
testified that this accused was confined to his office by his work and that 
he tried to get transferred to the front (R 1589-90). Two former SS men 
testified, one saying that this accused was in his office most of the time 
(R 1682), and the other that he did not see him beat prisoners and that 
he tried to get transferred (R 1689). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused's mother, 
Maria Struller, 3 July 1946, 19 September 1946 and 4 January 1947; by his 
wife, Luise Struller, 23 October 1946 and 13 January 1947; by his brother. 
Franz Struller, 15 January 1947; and by the accused, 30 September 1946. 

Recommendation: Approval of findings and senlenee. 


53. OTTO STRIEGEL 
Nationality: German 

Age: 30 






Connection with Mauthausen: 

a) Period: September 1938 to May 1915 

b) Status: Wallen SS (1 January 1938); Hauplscharfuehrer 

(1st Sgt) 

c) Position: Mess Sergeant at MeUc Irom 21 April 1911; 

previously at Mauthausen 

Evidence: One witness testified that he heard a Pole describe a beating 
he was given by this accused in the Mauthausen kitchen (R 371-2). Another 
witness testified that on G September 1941 he saw him with a stick 
running and veiling, "Let's beat these dogs down”, referring to the 28 
Dutchmen who were later reported shot (R 549, 569). Another witness 
bim beat a prisoner named Orlcin some time in 1915 (R 593, 598). 
A fourth witness, a Pole, slated that he himself had been beaten by the 
accused (R 709-10) and that he saw him beat prisoners and cause them to 
l<crfi>nn punishment exercises (R 710, 718-9). He also testified that the 
accused was a sadist (R 710) and on one occasion he beat prisoners one- 
half the night (R 718). A fifth witness testified that this accused frequently 
beat, sometimes with a rubber hose, and kicked prisoners, including on 
one occasion himself and a French prisoner (R 970). Another witness 
identified a photograph (P-Ex 48) which he himself had taken at Melt 
showing a vehicle loaded with sick prisoners shortly before he had seen 
them kicked by the accused (R 985). Another witness testified he saw him 
march in execution details (R 1087). Several accused named him in their 
Statements, i. c„ No. 1 said this accused participated in the shooting in 
•he execution room (R 1310; No. 1 did not take the stand); No. 8 identified 
him as one of a number who committed killings in the Vienna Ditch once 
<■. several times from 1942 to 1945 (R 1338, denied by No. 8 on the stand. 
It 3133); No. 20 said the same of one Stricgler (R 1366; denied by No. 20 
< n the stand, R 3067); No. 5 named a Karl Stricgler as having participated 
in executions (R 1353; denied by No. 5 on the stand. R 2140, 2142); No. A3 
s "'I the same of a Karl Stricgel (R 1453; No. 33 did not take the stand): 
and No. 11 said that a Karl Striegel and others did the shooting at the 
execution of several hundred Yugoslavs (R 1361; denied by No. 11 on the 
Stand. R 1839). In his Statement, the accused admitted striking inmates, 
sometimes causing injuries (R 1347). He also stated that he had volun¬ 
teered for the SS Death Head fnit (R 1347). 

The accused testified that there was no Pole in the Mauthausen kitchen 
until after his successor took over (R 2943-4). He admitted that he was at 
Melk in September 1944 at the time he is supposed to have been connected 
with the incident involving the 28 Dutchmen (R 2944). He remembered 
Orlein, hut denied beating him. saying he got better work by goodwill 
efforts (R 2943-6). He played a prank on the Polish prosecution witness 
by throwing stones in his mouth but they had both laughed about it 
(R 2946-7). He denied beating the Frenchman and explained that the 
Frenchman was present when he beat the prosecution witness, who he 
had caught stealing food (R 2919-50). He denied being in the camp the 



day the sick prisoners were being evacuated (H 2951-2). lie was a cook 
and so never was detailed to executions (R 2952, 2950), nor did he ever 
go to the Vienna Ditch where he had no business (R 2954-55). As kitchen 
chief he slapped inmates seeking to steal food (R 2950). He denied that he 
ever slapped sick prisoners (R 2952). He pointed out that the Statements 
of No. 5, 11 and A3 do not give his name properly (R 2956). He never 
injured a prisoner by his beatings, and explained his Statement bv saying 
he signed it in order to get back to the camp where he could eat (R 2959). 

A Statement and a letter, both bv a former prisoner at Melk. were 
introduced to show that the accused was a decent man who was always 
fair to the inmates, for whom he often put in a good word (D-Fxs 23 and 
24; R 3197-8). A letter and two Statements by three others, apparently 
townspeople of Melk, were likewise introduced to show the accused’s 
activities in supplementing the camp's normal rations (D-Kxs 25, 26 and 
27: R 3199-3201). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by the accused's wife. 
Frieda Striegel, 20 May 1946. 

Recommendation: Approval of findings and sentence. 

54. ANDREAS TRUM 

Nationality: German 

Age: 25 

Connection with Mauthausen: 

a) Period: 1943 — May 1945 

b) Status: Wallen SS (25 October 1940); Oberscharfuehrer 

(T/Sgt) 

c) Position: Work Service leader and Rapport leader 

Evidence: One witness testified that dozens of times in 1911 he saw 

this accused watch with pleasure as the dogs bit prisoners (R 159-61). 
A second witness testified that he saw him in April 1911 select 120 
prisoners and lead them to the bunker to be gassed (R 261-2), and saw 
him many times do what he described as terrible things to prisoners who 
were chained for from one to two days to the tower (R 275-6). One 
witness testified that he saw this accused in 1944-45beat and kick prisoners 
of all nationalities, some of whom died (R 373). A fourth witness, during 
the April 1945 gassings involving some 1440 victims, saw him lead two 
groups of prisoners, one of twenty-six and the other of ninety-six, to the 
crematory (R 445-5). One witness testified that this accused made a 
"lasting impression” on his mind at Mauthausen; that many times he 
saw him strike prwoners; and that once he saw him kill one of the Rus¬ 
sian officers who had escaped from Block 20 (R 474). A sixth witness 
testified that the accused beat prisoners almost every day. including some 
American prisoners of war in March 1945; that he was present at almost 
all executions, from which he would return boasting that he had done 
some killings; that he. the witness, had heard No. 49 describe how Ihis 











accused »jni(.nh killed women alter shamming medical examinations; 
and that he was present when the Dutch. British and Americans were 
aided near the Vienna Ditch in September 1944 (R 547-31. 324). Another 
witness tcstilted that in 1945 he saw this accused and another person 
perform with machine pistols the execution of forts people who were 
required one at a time to run in front of them to be shot tR 1087); and 
■rut he also saw him using a whip on prisoners (R 1104). Several co- 
-• reused named him in their Statements. L e_ No. 49 said that he 
participated in the execution of twenty-six Yugoslavs (R 1313; No. 49 did 
not take the stand); No. 8 named him as one of several people who 
lummitted killings in the Vienna Ditch once or several times between 
1:*42 and 1913 iK 1JJS: denied by No. 8 on the stand. R 3132); No. 1 and 33 
each dated that be was oae of several who did the shooting at executions 
tR 1310. 1153; No. 1 and 33 did not take the stand); No. 01 stated that he 
believed that this accused did some of the shot-in-tbe-neck executions 
'll lives. >. >»1 on the stand said his Statement was the truth. R 1541). 

In his own Statement this accused admitted that be selected people of 
\anous nationalities for gassing; that he participated in the shooting at 
two executions, one of 9 Grech* and the other of 26 Poles: that be helped 
supervise tu to 15 hangings; and that be himself inhumanly and severe!'- 
forced pr.soDrrv to do heavy work which by far exceeded their strength; 
•*nd that he frequently beat prisoners of various nationalities with a 
shovei whip and fists so that they remained lying on the ground 
lit I CVMi A defense witness on cross-examination named him a* one 
whom be had seen mistreat prisoners (R 2353). 

This accused did m>t take the stand. 

Sentence Death by hanging. 

Petition*: Petition* for Clemency were filed by a former employer. 

August 194>'. by his mother and sister. Johann and Katharina Train. 
17 May I'M*-; and by his wife. Emma Tram. 17 Mav 1941. and 15 Febru¬ 
ary 1917. 

K ecommcndalion: .Approval of findings and sentence. 


55. LEOPOLD TRAl'NER 
Nationality; Austrian 

Age *a 

Connection with Mauthausen: 
a) Period: August 1939 - May 1945 

bl Status; Civilian; no military service 

r» Position: Supervisor in the Gusen quarry, employed by the 

German Earth and Stone Works 

Evidence. t>ne witness, who had been at Gusen during the second half 
... 1941 and who occasionally went to the quarry , beard this accused order 
cajvs to brat prisoners, some of whom were then beaten until unconsciou- 
iK •>.».. T.»il Another witness testified that in the beginning of April 1945 
he saw him beat and kick a Jew and a Russian, whom he. the accused. 


had found in the Messerschmidt Works tunnels with a bowl of food, and 
that shortly thereafter he, the witness, saw these two prisoners lying dead 
(R 870, 900). In his own Statement the accused admitted that he. on order 
of No. 59, several times between 1942 and 1945 gave orders to capos to 
kill prisoners who worked too slowly, including French, Poles and Rus¬ 
sians; and that in all about 3000 were killed or died there (R 1388). 

The accused by his testimony denied any knowledge of such incidents 
as those to which the first witness testified (R 1782). lie specifically denied 
working at any time, particularly in April 1945, in the Messerschmidt 
tunnels (R 1782, 1797). He explained that a man named Zauner had left the 
quarry and gone to work in the tunnels and that a confusion in names 
may account for his being connected with such incidents (R 1782-A). 
With respect to his Statement, he denied ever talking to No. 59 or ever 
having given orders to capos, saying he had not understood what had 
been written in his Statement when he signed it (R 1786-90). He was an 
instructor of prisoners in the quarry until it closed in December 1944 
and thereafter served as an assistant driver working outside the camp 
and not with prisoners (R 1780-1). A former SS worker in the quarry 
testified in support of this last claim (R 1804-5). 

Sentence: Death bv hanging. 

Petitions: A Petition for Clemency was filed by accused’s wife. Anna 
Trauner. 5 June 1946. 

Recommendation: Approval of findings and sentence. 

56. WILLY JOBST 

Nationality; German 

Age: 33 

Connection with Mauthausen: 

a) Period: May 1914 - 9 April 1945 

b) Status: Waflcn SS (September 1939); HaupMurmfuchrer 

(Captain) 

e) Position: Camp physician at Ebensce 

Evidence: One witness testified that in 1944 he sow two capos beat l" 
death some sick prisoners in obedience to an order which he heard this 
accused give them, lie also saw the accused beat some to death (R 637. 
651-2). Another witness testified that on two occasions in the second one- 
half of April 1945 the accused, after examining the vitality of some patients 
by kicking them, ordered him to carry them alive to the crematory (R 956. 
939-fiO). A third witness testified that the accused had prisoners stand in 
the open during inclement weather, citing the case in the spring ot I9t.> 
of an incoming transport of about 1000 to 1500 prisoners of whom 300 
were seen lying dead the following morning <R 1028. 1041). A fourth 
witness testified that on 6 or 7 April 1945. he saw the accused prevent a 
prisoner’s entrance into the hospital by throwing him down and kicking 
him. This witness also heard that he made selections for injections 
(R 1049-50. 1052-4). In his Statement, No. 28 wrote that the accused had 
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sick prisoners work on the construction ol an air raid shelter; that he 
concerned himself only superficially with the prisoners’ hospital, and that 
he knew of how new patients were brought naked to the hospital, in 
summer as well as winter (K 1400-2). In his own Statement the accused 
admitted that he had convalescent patients dig an air raid trench and 
also that he officiated at two executions (R 1404). 

The accused testified that he himself did not treat patients but instead 
supervised prisoner doctors (R 2545). He admitted that occasionally he 
authorized the beating of a prisoner for such offenses as theft (R 2540). 
However, he himself never kicked an inmate (R 2550). He asserted that 
no living person could have been accepted for cremation since a death 
certificate had to accompany the body and that, furthermore, he was not 
at Ebensee at the time about which the second witness testified (R 2551). 
He denied ever making selections for extermination and cited the case 
when in Poland he refused to cam- out such an order (R 2552). He 
explained the treatment given the transport which arrived from Silesia 
in February 1045 saying that the prisoners were badly infested with lice, 
which required attention before they could be put in with the other 
prisoners; and that the deaths, of which there were about 120, resulted 
from the terrible physical condition in which they arrived (R 2555-0, 
2508-71). He supplemented his supplies of medicines by making extensive 
unauthorized purchases from civilian sources (R 2544, 2550-61, 2566; D-Ex 
17-20). He refuted the incriminating element of No. 28’s Statement as to 
treatment of patients on admission to the hospital (R 2568). He did not 
like concentration camp duty and repeatedly sought a transfer (R 2596). 
He attended executions two or three times under orders, as official phy¬ 
sician (R 2564). A former prisoner-patient at Ebcnsee testified that the 
accused was decent at all times (R 2014). 

Sentence: Death bv hanging. 

Petitions: A Petition for Review was filed by German Counsel, E. Back- 
haus, 27 January 1047; Petitions for Clemency were filed by the accused, 
28 July 1046; by the accused's mother, Marie Jobst, 2 July 1946 and 
.1 September 1946, and by his fiancee Anneliese Brandenburg, 3 July 1946. 

Recommendation: Approval of findings and sentence. 

57. ERICH WASICKY 

Nationality: Austrian 

Age: 35 

Connection with Mauthausen: 

a) Period: June 1940 to January 1944 

b) Status: Wallen SS (January 1940); Ilauptsturmfuchrer 

(Captain) 

c) Position: Camp pharmacist 

Evidence: One witness saw this accused take bottles from the phar¬ 
macy to the place where injections were performed (R 214, 223). Another 
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witness testified that late in 1942 he saw him present during the selection 
of 30 prisoners suffering from tuberculosis who were thereupon taken 
away in a bus and the next day reported dead (R 260, 302, 310, 311). This 
witness also had heard that in October 1942 a large number of Czechs 
were killed.in gassings supervised by the accused and the camp physician 
(R 261, 303). A third witness had heard that he was present at and had 
something to do with gassings (R 374, 394). A fourth witness testified that 
he had heard the Camp Commandant, shortly before he died, say that it 
was this accused who conceived the idea of the "gas auto" and introduced 
gassings in the camp and provided the gas (R 542, 552). A fifth witness 
saw him drive the gas auto once (R 741, 760). lie was named in the 
Statements of several co-accused, i. e.. No. 45 and 54 said he delivered gas 
to the gas chamber between 1942 and 1944 when people of various 
nationalities were present and about to be gassed (R 1325, 1382; neither 
No. 45 nor No. 54 took the stand); No. 10 named him as the custodian of 
the gas used for killing (R 1358); No. 33 said that he invented and installed 
the gas chamber, delivered the gas when needed for executions and on 
the occassion when 120 to 130 Czechs were killed he filled the chamber 
with gas (R 1454; No. 33 did not take the stand); No. 16 said he always 
provided gas for the gas auto (R 13512; denied by No. 16 on the stand. 
11 2518). A rebuttal witness testified that he “not only had to do with the 
gassings” but also supplied materials for the injections, at several of 
which the witness saw him present. This witness also hud heard that 
early in 1944 the accused provided poison pills for ten prisoners for whose 
injection no gasoline was available, and that when they failed to die he 
sent material for their injection (R 3413, 3417). In his own Statement the 
accused admitted that on three or four occasions he substituted for the 
nun who normally procured the poison gas, though he denied keeping 
it in stock in the pharmacy. He also admitted taking part in two execu¬ 
tions, at one of which 20 to 30 Russians were shot (R 1385). 

The accused, a pharmacist by schooling, testified that he kept only 
disinfection gasses, not harmful to human beings (R 2324). The poison 
gas was kept in the disinfection station, which was under his section 
only administratively (R 2326). He was on leave at Ihe time the gassing 
of the Czechs is supposed to have taken place (R 2330). lie testified that 
he thought his successors kept poison gas, and that that was how he conic 
to be associated with the gassings (R 2330). He did not even know w hich 
vehicle was the gas auto, and that he himself did not know r how to drive 
(R 2328). He did not wait to be arrested but gave himself up (R 2327). 
A former inmate testified as to acts of kindness by the accused and stated 
that, if the accused had been connected with the gassings, he would have 
heard about it (R 2350-2). An inmate, who left Mauthausen in June 1942, 
testified to substantially the same facts (R 2396). Another former inmate, 
one who had worked in the pharmacy, testified that the accused treated 
prisoners very well and that he had not heard of his participating in 
gassings (R 2361-2). 
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Sentence: Death by hanging. 

Petitions: Petitions for Clemency were tiled by the accused’s wife. 
Herta Wasicky, 27 May 1916 and 25 August 1946; by two former prisoners 
of Mauthausen, Nikolai Hovorka and Dr. Alois Stockinger, 4 June 1946; 
by the accused, 27 July 1946; and bv the accused’s parents, Nina and Franz 
Wasicky, 27 May 1946 and 12 July 1946. 

Hecommendation: Approval of findings and sentence. 

58. WALDEMAR WOLTER 

Nationality: German 

Age: 37 

Connection with Mauthausen: 

a) Period: 15 August — 6 September 1942 

August 1944 - 27 April 1945 

b) Status: Wallen SS (January 1941): Sturmbannfuehrer 

(Major) 

c) Position: Chief Post Physician 

Evidence: One witness testified that he had heard from a prisoner 
doctor that this accused had reluctantly selected sick prisoners for 
transports, from which they never returned (R 263, 321). Another witness 
testified that in August or September 1942, when the accused was posl 
physician, he looked through a keyhole and saw two Dutch Jews injected, 
hearing at the same time that it was upon order of the post physician 
(R 375, 415-8); and that in September 1944 he saw him select sick prisoners 
who were sent to a sanitorium. from which death certificates were 
shortly thereafter received (R 376, 418-9). A third witness on one occasion 
sometime between the fall of 1943 and the fall of 1944, saw him select 
prisoners of all nationalities who were taken away in automobiles and 
shortly thereafter reported dead (R 443-4, 454-5). A fourth witness testi 
lied that he heard that about two months before the liberation this accused 
selected about 2700 invalids, approximately 1400 of whom were later 
gassed in groups of 200 (R 553-4). The same witness had heard from 
prisoner-physicians that the accused selected prisoners to be sent to 
ilartbeim Castle (R 554, 576). A fifth witness testified that this accused 
did not interfere in the activities of the camp commandant of St. Valentin, 
whose medical experiments on prisoners were reported to him by the 
witness and also a similar incident in another camp was ignored (R 776. 
822-3, 830). A sixth witness testified that this accused participated in 
executions (R 1198-9). Accused was named in the Statements of some 
co-accused, i. e.. No. 1 said that prisoners about to be executed were some 
times examined by him for gold teeth, and that he ordered the gassing 
of some prisoner-patients (R 1310; No. 1 did not lake the stand); No. 49 
said he took part in the executions of 26 Yugoslavs and examined them 
beforehand for gold teeth (R 1313; No. 49 did not take the stand); No. 2'! 
said this accused forbade private medical attention for Gunskirchen pri¬ 
soners (R 1408; on the stand No. 23. without mentioning subject accused. 


staled Hut while at Gunskirchen he. No. 23, received a letter from Maut¬ 
hausen which prohibited the employment of civilian physicians, R 3303). 
A rebuttal witness saw him select an invalid transport in 1944 (R .3411-2, 
3414); and in 1942 saw him select 25 tubercular patients who were later 
seen beaten and shot to death (R 3422). This witness also testified that, 
while the accused was post physician in 1912, 12 or 13 Russians were 
killed by injection on his order (R 3412 3425, 3427). On cross-examination, 
it was brought out that the death books do not record the shooting-deaths 
of 25 prisoners who were shot at one time during the period accused was 
at Mauthausen in 1942 but names of these prisoners appear as having 
been killed on different dales (R 3431-5). 

The accused testified that he voluntarily turned himself in to the CIC 
(R 27%, 2803). Because he was unfit for front line service, he was given 
concentration camp duly, which he tried to avoid and later to leave 
(It 27%, 2803). He denied that he selected prisoners for the gas chamber 
or that he gave orders respecting such selection (R 2810, 2826, 2834). He 
was told by the camp commandant that he was too soft when he refused 
to order gassings (R 2816). He denied that he ever beat anybody (R 2812). 
or tliat he ever gave injections to kill (R 2813). He slated that his relations 
with the camp commandant were always strained and that the latter 
refused to cooperate in ameliorating conditions (R 2806, 2815-6, 2829-31). 
lie explained how- he tried to better the conditions caused by shortages 
and overcrowding by using his personal drug stock and other civilian 
supplies for the camp (R 2820-2 2829, 2887). He was opposed to euthanasia 
and always "undermined” orders along such lines, on one occasion refus¬ 
ing to supply gasoline wanted for injection purposes (It 2826. 2832). It was 
a basic order in all concentration camps that medical aid could not In- 
brought in from outside (R 2833). He denied examining prisoners for 
gold teeth (R 2834). The witness who testified about the injection of the 
two Jews had asked the accused prior to the trial whether he had been 
at Mauthausen (R 2835-6). He learned of the gassing of the 1400 prisoners 
in April 1945 only after it was over, and refused to sign the death certi¬ 
ficates which were later submitted to him (R 2841-2). He refused to order 
gassings demanded by the Camp Commandant and requested the police 
to arrest the commandant (R 2841). The Camp Commandant threatened 
to shoot and court martial two doctors for following the accused’s advice 
to refuse their consent to gassings which he, the Camp Commandant, 
requested during the last days of the war (R 2S08). He admitted attending 
executions under orders and said they had been directed by the courts 
(R 2831, 2843-4). He performed no duties after 9 April 1945 because of an 
illness requiring hospitalization (R 2803, 2842). 

A former inmate testified that this accused was one of those at Maut¬ 
hausen who was especially good to prisoners (R 2355, 3205, 3250). A 
former SS man testified in the same vein (R 2897): he stated that the 
accused became sick about 10 April 1915 (R 2894); and described his 
efforts to secure medical supplies (R 2893). One prosecution witness 



testified on direct examination that he heard the accused telephone 
several times asking for permission to feed civilian rations to sick 
prisoners (K 169-74), and that he constantly reported medicine, housing 
and clothing shortages (R 224-5). Another prosecution witness testified on 
cross-examination that the accused had patients undress indoors after it 
was reported to him that they had to stand naked outside while waiting 
for medical examinations (R 317). Still another prosecution witness 
testified on cross-examination that the accused did not have the reputa¬ 
tion of participating in the mistreatment of prisoners (R 420). A prosecu¬ 
tion witness was later called by the defense and testified that the accused 
tried to reduce the over-crowding in the sick camp (R 2909); additional 
food was provided in 1943 and 1944 through his efforts (R 2910); he 
stopped the practice of giving out blank signed death certificates for 
use in the bv-camps (R 2911); and when calls came for medics to be 
sent to the front, he chose those known as beaters ($ 2915). 

In a Statement by a former subordinate at Gusen, it is stated that there 
was no order or suggestion that the sick be neglected' The subordinate 
further describes the difficulties with supplies and with the Camp Com¬ 
mandant and mentions hearing that two doctors had been disarmed and 
were to be arrested by the Camp Commandant during the last days of 
the war (R 3202, D-Ex 32). A Statement by another SS man relates 111. 
differences between the accused and an administrative officer, Bachmier 
(R 32U3, D-Ex 33). A prisoner janitor stated that the accused did not beat 
inmates (R 1637. D-Ex 4). 

Sr rile nee: Death by hanging. 

1‘elilions: A Petition for Review was Bled by Defense Counsel. K. 
Tern pier, 20 May 1940. Petitions for Clemency were filed by the accused'' 
mother, Johanna Wolter, 8 May 1946 and 8 September 1946; by his three 
sisters, Uelmtrud Braun, 30 July 1946, lrmgard Weiss, 9 August 1946, and 
Lisclotlc Fink-Woller, 10 August 1946; by Martin Rohrmeier, 10 July 1946; 
by Pastor Martin Niemoller, 30 August 1916; by accused’s wife, Ema 
Wolter, 23 June 1946 and 1 July 1946; by Fieder Braun. 29 July 1946; and 
by Defense Counsel. Dr. Alfons Tcmpler, 14 October 1946. 

Recommendation: Approval of findings and sentence. 

59. ADOLF ZUTTER 

Nationality: German 

Age: 57 

Connection with Mauthausen: 

a) Period: From 27 September 1939 — May 1945 

b) Status: Waffen SS (20 April 1940); Hauptsturmfuehrer 

(Captain) 

c) Position: Detail leader in Vienna Ditch during early 

months of 1942; Company Commander until June 

1942 when he became adjutant, succeding Accused 
No. 61. 


Evidence: One witness testified that he heard this accused order the 
killing, by shots in the neck, of three Jews who had been thought to be 
dead and had been carried with a load of corpses to the mass burial 
grave, this apparently occurred in April 1945 (R 494, 509. 510). A second 
witness testified that he saw him in execution details (R 554-5). Several 
co-accused named him in their Statements, i. e.. No. 1 said he sometimes 
gave orders for executions and gassings and that he ordered the killing 
upon recapture of the Russians who escaped in February 1945 (R 1308-9; 
No. 1 did not take the stand); No. 49 said that he sometimes gave execu¬ 
tion orders and in speeches indicated he wanted bad conditions in the 
camp (R 1313; No. 49 did not Lake the stand); No. 41 said that he himself 
beat prisoners upon orders of this accused and that the recaptured Rus¬ 
sians were shot upon his order (R 1316-7; on the stand No. 41 denied that 
subject accused ever gave him an order to mistreat prisoners, R 2493; 
the killing of the Russians is not mentioned in No. It’s testimony); No. 45 
said that this accused sometimes gave orders for shooting executions and 
gassings (It 1321-2; No. 45 did not take the stand); No. 12 said that the 
accused and the Camp Commandant ordered the selection of incurable 
prisoners, including Russians and Poles, for transport to Ilartheim Castle 
lor gassing and that this accused ordered the executions (R 1331; No. 12 
did not lake the stand); No. 8 said that in 1942 he insjicclcd the Vienna 
Ditch where he conducted killings of various nationals (R 1338; denied 
by No. 8 on the stand, R 3131); No. 5 said that this accused supervised 
executions of various nationals (R 1353; denied by No. 5 on the stand. 
R 2110. 2142); No. 20 said that this accused and other jn-rsons supervised 
the execution of four inmates (R 1363; denied by No. 20 on the stand, 
R 2066): No. 52 said that all orders for executions and all correspondence 
giving him knowledge of all that went on in the camp were countersigned 
by the accused (R 1371; denied by No. 52 on the stand. R 1661); No. 55 
said that in 1942 this accused ordered the killing of slow workers in the 
Gusen quarry, including French, Poles and Russians (R 13N8; denied by 
No. 55 on the stand, R 1789); No. 33 said that this accused gave orders at 
some executions of Russians and Pole's and he took part as one of the 
leaders in the gassing of 120 to 130 Czechs (R 1453-1; No. 33 did not lake 
the stand). The accused said in his own Statement that he counlersigned 
execution orders and watched two executions and that in the early months 
of 1912 he was a detail leader in the Vienna Ditch (R 1.368). 

By his testimony, this accused denied ever issuing any execution order 
(R 1580, 1587), or ever mistreating inmates (R 1578. 1588) although he 
admitted being present in the Vienna Ditch as a guard and that prisoners 
were beaten in his presence bv capos (R 1606). As adjutant, he had no 
power to give orders in disciplinary or command matters (R 1580), and 
did not handle classified correspondence, of which there was a great deal 
(R 1579) As “company commandant”, he ordered his men not to mistreat 
prisoners (R 1612). He watched three executions, all of which he asserted 
were legal (R 1585-7). He disliked concentration camp service and three 
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limes attempted to get transferred (B 1588-9)- He also claimed that nobody 
dared to touch a prisoner in his presence (B 1612). The Statement of a 
former inmate who had worked in the accused's office described him as 
one of the few officers who did not mistreat prisoners (D-Ex 4, B 1037). 
Two former inmates testified that he had a good reputation among the 
prisoners (B 2355, 3105-6). Accused No. 8 and 20 testified that he was 
kind and decent (B 3131. 3000), and No. 52 stated that this accused had 
nothing to do with prisoners (B 1004). Two former SS soldiers testified 
that they had not heard of or seen him beating prisoners (B 1082), 1088). 

Sentence: Death by hanging. 

Petitions: Petitions for Clemency were filed bv the accused’s wife, 
I uise Zutter, 20 May 1940, 9 July 1940 and 7 October 1940; by the accused's 
son, Hans Zutter. 10 and 25 June 1940 and 13 August 1940; by his daughter, 
Ilannelore Zutter, 15 June 1940 and by Ignaz Both, 15 June 1910. 

Recommendation: Approval of findings and sentence. 

00. HANS SPATZENBGGER 

Nationality: Austrian 

Age: 40 

Connection with Mauthausen: 

a) Period: 1912 - 1945 

Wallen SS (September 1933) 

b) Status: Hauptscharfuehrer (1st Sgt) 

c) Position: Detail leader in the Vienna Ditch 

Evidence: One witness testified that every day he saw the accused beat 
prisoners with a cat-o-nine tails and shovel sticks and then kick them 
until they were unconscious (R 251). He also saw him chase prisoners into 
the guard chain where they were shot (B 252). A second witness testified 
that he saw the accused beat prisoners; that he caused the death of 
prisoners by having them pushed by capos off the Vienna Ditch cliff; 
and that he participated in forcing through the guard chain prisoners 
who were then shot and killed. His victims were of all nationalities 
(B 343-44. 380). A third witness, although admitting on cross-examination 
that he had not seen it, testified that the accused participated in the 
killing of the Dutch group in the Vienna Ditch in September 1941 
(B 461-5). A fourth witness testified that he saw three Bussian prisoners 
of war killed by being pushed off the Vienna Ditch cliff under orders of 
the accused (B 518, 535-0); that innumerable times he saw him beat and 
mistreat prisoners, including some Bussians (R 558); and that he saw 
him and another person accompany two Bussians who were dragging 
four other wounded Bussians across the formation grounds, that he then 
heard shots and saw only the accused and his companion reappear 
(B 559). A fifth witness testified that he and others were beaten by the 
accused in the Vienna Ditch (B 585-6). A sixth witness testified that he 
saw him and two other persons beat a Pole and then lead him into a hut. 
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where he later saw the Pole hanging dead (B 720); and that the accused 
took part in the killing of some 500 Dutch Jews in the Vienna Ditch in 
1942 (B 730-1). Accused No. 20 in his Statement named him as one of a 
number who committed various types of killings in the Vienna Ditch 
between 1942 and 1945 (R 1366). 

The accused did not testify in his own behalf. Accused No. 20, while 
on the stand, denied ever seeing him kill, although he did sav he saw him 
beat (R 3066). 

Sentence: Death by hanging. 

Petitions: A Petition for Clemency was filed by the accused's daughter. 
Besi Spalzenegger, 9 July 1946. 

Recommendation: Approval of findings and sentence. 

61, VIKTOR ZOLLER 

Nationality: German 

Age: 33 

Connection with Mauthausen: 

a) Period: 22 March 1910 — 2 May 1942 

May 1944 - 9 April 1945 

b) Status: Wallen SS; Ilauptsturmfuehrer (Captain) 

c) Position: First tour: Adjutant to the Camp Commandant 

Second tour: Commander of a guard battalion 

Evidence: One witness testified that he heard that the accused, as 
guard battalion commander, beat prisoners and had them sent to the 
hunker where they were mistreated (R 379). Another witness testified 
that the accused took part in executions; that he beat prisoners on an 
unstated number of occasions, and in March 1945, he saw him beat an 
American prisoner of war (R 555). A third witness testified that, in the 
early part of 1942, he saw an order, signed by the accused as adjutant, 
cautioning the troops against helping prisoners, who were said to be 
dangerous and in the camp to be destroyed (R 772, 805). Two other 
witnesses testified that he was present at executions (R 1000, W87). Several 
co-accused implicated him by their Statements, i.-e.. No. 1 stated some 
execution orders came from him, that he passed on the order to kill upon 
recapture the Russians who escaped in February 1945, and that he and 
other persons frequently said it was their goal to kill prisoners (P-F.x 75, 
B 1309-10; No. 1 did not take the stand); No. 49 stated that he sometimes 
gave orders for executions (No. 49, R 1313, No. 49 did not take the stand); 
No. 46 stated that this accused ordered the mistreatment of inmates and 
the killing of the recaptured Russians (No. 46, R 1316-7; subject accused 
is not mentioned in No. 46’s testimony); No. 45 stated that this accused 
ordered and supervised some executions (No. 45, R 1321-3; No. 45 did not 
take the stand); No. 5 stated that this accused ordered the killing of the 
recaptured Russians (No. 5, R 1352-3; denied by No. 5 on the stand. 
R 2138); No. 20 stated that he and other persons “lead” the various types 


of killings in the Vienna Ditch (No. 20, R 1366; denied by No. 20 on the 
stand. R 3066); and No. 33 stated that this accused and other persons 
• rdcred and supervised shooting executions (No. 33, R 1453; No. 33 did 
not take the stand). In his own Statement, the accused admitted know¬ 
ledge of the gas chambers and further that he participated at two or 
three executions, at one of which he himself shot a prisoner, either 
English or American (R 1406-9). 

The accused testified that a general order prohibited the mistreatment 
of prisoners and he explained how he, personally, was responsible for 
the imprisonment of one SS man who had disobeyed this order but 
admitted knowledge of many atrocities (R 1505-7, 1522, 1549). lie denied 
that any secret order was issued denying bread and cigarettes to prisoners 
(It 1524). lie witnessed two executions, one of 35 to .'18 Yugoslavs sentenced 
by a Summary Court and tfoe other of Poles sentenced in Bromberg 
(R 1516). He admitted knowing about gassing, liquidation of Russian 
commissars and corporal punishment, but claimed such a policy was set 
by Berlin (R 1505-6). lie claimed he had visited the gas chamber at Maut¬ 
hausen only once in company with the commandant (R 1547). He sat in 
hi-, office all day long, and since he was also a legal officer, no one ever 
did anything improper in his presence (R 1506). Except for slapping 
three Germans, he never mistreated any prisoners (R 1513), nor did he 
ever see one of his men do so (R 1511). Two SS men, one an accused, 
corroborated his account of being transferred to the front in May 1912 
at his own request (R 1578, 1693). 

Senfcnrc. Death by hanging. 

Petitions: Petitions for Clemency were filed by the accused’s wife. 
Marie /-oiler. 16 May 1946; by Otto Zimmcrmann, 18 May 1946; and b' 
the accused’s mother, Anna Zoller, (undated). 

Hccnmmcndalinn: Approval of findings and sentence. 


VIII. CONCLUSIONS 

An examination of the entire record of trial fails to disclose any error 
or omission which resulted in injustice to the accused and discloses that 
the evidence is legally sufficient to support the findings of the court. 
Accordingly, it is recommended that the findings of the court be approved 
as to all the accused and that the sentences to death by hanging as to 
accused Altfuldisch. B&rczay, Bruenning, Blei, Drabek, Diehl, Eisenhoefer. 
Eckert. Entress, Eigruber, Fitschok, Frey, Fiegl, Giesc, Grimm, Goessl, 
Grahn, Ilaeger, Huber, iloehlcr, Hegenscheidt, Henkel. Kreindl, Korger. 
Klimowitsch. Kautny, Keilwitz, Krebsbach, Kaufmann, Kaiser, Lappert, 
I-ecb. Ludolf, Miessner, Mueller Emil, Mueller Wilhelm, Mvnzak, Nieder- 
mayer. Nohcl, Pribvll, Priebel, Riegler, Rutka. Sigmund, Struller, Striegel, 
Trum, Trauner, Jobst, Wasicky, Wolter, Zutter, Spatzenegger and Zoller 
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be approved and ordered executed; that Ihe sentences to death by hanging 
as to accused B illman n, Docrr, Grzybowski and Mack,be approved but 
each commuted to imprisonment for life; and as commuted ordered 
executed; and TBit the sentences to Ufe imprisonment as to the accused 
Csemy, Guetzlaff and Mayer be approved and ordered executed. 

Forms of action to accomplish these results are attached hereto. 


RICHARD D. REYNOLDS, Major, Ord. 


HERBERT E. MUELLER, Captain, A. C. 

Post Trial Section 


Having examined the Record of Trial, I concur. 


C. E. STRAIGHT 
Colonel. JAGD 
Deputy Theater Judge Advocate 
for War Crimes 
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ACTION OF APPROVING AUTHORITY 

By Command of General Clay, Commander in chief, 
European Command, all of the sentences to death by hang¬ 
ing were approved on 30 April 1947 except that the sen¬ 
tences of the following accused were commuted to impri¬ 
sonment for life: Karl Billmann, Ludwig Doerr, Herbert 
Grzybowski, Wilhelm Mack, Heinrich Giese. Viktor Kor¬ 
ger. Ferdinand Lappert. Adolf Rutka and Walter Hoehler. 
The sentences to life imprisonment of accused Michael 
Cserny, Paul Guetzlaff. and Josef Mayer were approved 
on 30 April 1947. 
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